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Till doesn’t apply in fixing cramdown 
interest rates in major corporate 

reorganizations, circuit says. 

Second Circuit Splits with Third on Makewholes 
Occasioned by Bankruptcy 

Handing down an opinion almost a year in making, the Second Circuit made four significant 
pronouncements pertinent to major corporate reorganizations. In an opinion on Oct. 20 by 
Circuit Judge Barrington D. Parker, the appeals court abandoned the so-called Till formula for 
calculating the rate of interest paid to secured creditors in a chapter 11 cramdown. 

Instead, the circuit court said that the interest rate on a crammed-down debt obligation must 
reflect the higher market rate, if one exists. 

Although the cramdown ruling was favorable to lenders, Judge Parker’s second holding was 
favorable to debtors because he held that a so-called makewhole premium is not earned on debt 
that was automatically accelerated by bankruptcy. The Second Circuit’s opinion on that issue is 
starkly in conflict with the Third Circuit’s Energy Future opinion from November 2016 holding 
precisely the opposite. 

In a third ruling, again favorable to creditors, Judge Parker refused to dismiss the appeal under 
the doctrine of equitable mootness because the lenders had made every conceivable effort at 
obtaining a stay pending appeal. 

Finally, the appeals court arguably engaged in appellate fact-finding in upholding the lower 
court’s conclusion regarding contractual subordination. 

The MPM Silicones Chapter 11 Plan 

Bond indentures often contain provisions calling for yield maintenance, or makewhole 
premiums, to compensate bondholders for having to reinvest at lower interest rates if the loan is 
repaid before maturity. The provisions are designed as disincentives to refinance when interest 
rates drop. 

Indentures are not crystal clear on whether the makewhole is due if prepayment occurs in chapter 
11 cases when the debt is accelerated automatically on bankruptcy. And so it was with MPM 
Silicones LLC, also known as Momentive Performance, when the company was confirming its 
chapter 11 plan in 2014. 

Second Circuit Splits with Third on Makewholes Occasioned by Bankruptcy
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In confirming the plan over the objection of secured lenders claiming entitlement to a 
makewhole, the bankruptcy court issued four major rulings: (1) The secured lenders were not 
entitled to a makewhole; (2) In being given a new debt obligation in cramdown, the secured 
lenders were not entitled to a market rate of interest under the Supreme Court’s Till decision 
from 2004; (3) The appeal was not equitably moot, and (4) Subordinated notes were indeed 
subordinated to second-lien debt and were therefore not entitled to any distribution under the 
plan. 

The secured lenders deprived of the makewhole and the subordinated lenders took appeals, but 
the district court upheld the bankruptcy court in May 2015. The bankruptcy and district courts 
denied stays pending appeal, and the Second Circuit denied a stay for lack of appellate 
jurisdiction. 

The ensuing appeal in the Second Circuit was argued on Nov. 9, 2016. A week later, the Third 
Circuit handed down Delaware Trust Co. v. Energy Future Intermediate Holding Co. LLC (In re 
Energy Future Holdings Corp.), 842 F.3d 247 (3d Cir.). Written by Circuit Judge Thomas 
Ambro, Energy Future reversed the two lower courts in Delaware, ruled that the makewhole was 
owing, distinguished a leading Second Circuit case denying a makewhole, eviscerated the 
bankruptcy court’s MPM Silicones opinion, and said that makewholes are owing under typically 
written indentures. 

As a consequence of Energy Future, filing a major chapter 11 case in Delaware is a nonstarter if 
there is potential liability for a makewhole. On the other hand, New York is an attractive venue 
after MPM Silicones. 

Although there is a split of circuits, the makewhole issue is not a likely case for the Supreme 
Court to grant certiorari, because the outcome turns on interpretation of an ambiguous contract 
governed by state law. Consequently, the split will endure unless New York State’s highest court 
opines on that state’s law and functionally decides whether makewholes are earned after 
bankruptcy, an outcome as to which Judge Ambro made an educated guess on state law. 

Makewholes 

In ruling that no prepayment premium was owing, Judge Parker described the bankruptcy and 
district courts as construing the indenture to mean that makewholes are “due only in the case of 
an ‘optional redemption’ and not in the case of an acceleration brought about by a bankruptcy 
filing.” Judge Parker said, “We agree too.” 

His ruling in that respect was cabined by the Second Circuit’s decision in In re AMR Corp., 730 
F.3d 88 (2d Cir. 2013), where, Judge Parker said, the appeals court upheld denial of a 
makewhole and “rejected nearly identical arguments.” 
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To overcome the effect of automatic acceleration that was the key to denial of a makewhole, the 
creditors contended that they should have been permitted to deaccelerate the debt. Judge Parker 
rejected that argument too, saying that “the automatic stay barred rescission of the acceleration 
of the notes.” 

Judge Parker gave the Third Circuit’s Energy Future opinion nothing more than a “but see” 
citation, without discussion of where Judge Ambro went wrong. Where the Third Circuit based 
its conclusion in large part on New York law, Judge Parker had no similarly detailed discussion. 

Till Inapplicable in Major Chapter 11s 

In Till v. SCS Credit Corp., 541 U.S. 465 (2004), a plurality of the justices on the Supreme Court 
said that the interest rate to be paid to a secured lender being crammed down in chapter 13 on a 
subprime auto loan is the prime rate plus an upward adjust of 1% to 3% to cover the time-value 
of money, inflation and risk. The plurality rejected the notion of pegging the interest rate to 
market rates, because there usually is none for that type of consumer loan. 

Employing Till, the bankruptcy court gave two issues of secured debt interest rates of 4.1% and 
4.85%, based on a prime rate of 2.1%, to which the judge added 2.0% and 2.75%, respectively, 
for risk. 

In footnote 14 in Till, the plurality said that the chapter 13 formula may not be suited to chapter 
11, where there may be a market for similar loans to large bankrupt companies. Judge Parker 
adopted the approach of the Sixth Circuit in In re American HomePatient Inc., 420 F.3d 559 (6th 
Cir. 2005), by departing from the Till formula if there is an “efficient market” for similar loans to 
companies in chapter 11. He said that American HomePatient “best aligns with the Code and 
relevant precedent.” 

Preparing for the confirmation of its plan, MPM Silicones scoured the market because the 
company would have been required to cash out the secured lenders had they accepted a plan that 
offered them no makewhole. The lenders argued that they should be entitled to interest on 
crammed-down debt of between 5% and 6%, reflecting offers the company had received for 
loans to finance confirmation. 

Without intimating what the result should be, Judge Parker remanded the case for the bankruptcy 
court to “ascertain if an efficient market rate exists and, if so, apply that rate, instead of the 
formula rate.” He said the lower courts erred “in categorically dismissing the probative value of 
market rates of interest.” 

Equitable Mootness 
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The debtor argued that the appeals court should dismiss the appeal on the ground of equitable 
mootness, because the plan had long since been implemented. Citing In re Chateaugay Corp., 
988 F.2d 322 (2d Cir. 1993), Judge Parker said that the “chief consideration” is whether the 
“appellant sought a stay of confirmation.” If a stay was sought, the circuit will allow relief on 
appeal if it is “at all feasible” without knocking the props out from under the plan. 

Because raising the interest rate to the level sought by the creditor would only increase the 
reorganized company’s costs by $32 million spread over seven years, Judge Parker said that the 
appeal was not equitably moot. 

In that regard, like the issue we discuss next, the appeals court may have engaged in appellate 
fact-finding by concluding that a higher interest rate would not cripple the reorganized company 
financially. Some might contend that Judge Parker should have remanded the case for the 
bankruptcy court to decide whether the interest rate could be raised without disrupting the 
reorganized company’s finances. 

Contractual Subordination 

Plan confirmation precipitated an intercreditor dispute regarding the contractual subordination of 
one debt issue that turned on the definition of “senior debt.” The erstwhile subordinated lenders 
constructed a sophistic but not frivolous argument to relieve themselves of the burden of 
subordination. Had they prevailed, they would have been entitled to a distribution under a plan 
that otherwise offered them nothing. 

Finding the indenture to be unambiguous, the two lower courts agreed that the debt indeed was 
subordinated. Judge Parker reached the same conclusion, but he said the indenture was 
ambiguous. 

In contract or statutory interpretation, courts search for a meaning that renders nothing 
superfluous. Any interpretation of the indenture, Judge Parker said, would result in making some 
words superfluous. “Where, as here, varying interpretations render contractual language 
superfluous, we are not obligated to arbitrarily select one as opposed to another,” the judge said. 

The differing reasonable interpretations made the indenture “ambiguous as a matter of law,” 
Judge Parker said. 

When a contract is ambiguous, courts look to extrinsic evidence. Judge Parker then cited the 
numerous instances of SEC filings and other public statements before bankruptcy where the 
debtor said that the debt was subordinated. In what arguably amounts to appellate fact-finding, 
he said it “was widely understood in the investment community that the Second-Lien Notes had 
priority.” 
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Judge Parker rejected another argument that, he said, would result in an “irrational outcome.” 
That argument was based on the notion that the granting of a security interest to the senior debt 
resulted in taking away senior status. 

Upholding the lower courts on a different theory, Judge Parker had “little trouble concluding that 
extrinsic evidence establishes that the most reasonable interpretation of the indenture is that” the 
notes qualify as senior debt. 

Evidently, Judge Parker believed that the record supported only one conclusion and that any 
other finding by the bankruptcy court would have been clearly erroneous. Perhaps it would have 
been better had he said so, to avoid the accusation of appellate fact-finding. 

Regardless of whether the record led to any other plausible conclusion, relying on public filings 
is akin to making a decision on an ambiguous statute based on legislative history. Led by the 
Supreme Court, the use of legislative history is out of fashion, because statements by legislators 
are not necessarily in tune with the statute. 

Similarly, public filings can represent the debtor’s unilateral view about a complex 
transaction.  Conceivably, a company could attempt to achieve a result by making SEC filings 
that it was unable to achieve in negotiating the transaction originally. Nonetheless, purchasers of 
securities in the secondary market are presumably aware of the issuer’s subsequent description of 
the transaction. 

This feature of the opinion will add a significant new wrinkle to the business of buying distressed 
debt based a novel interpretation of an ambiguous provision in the deal documents. With the 
Second Circuit telling lower courts they can or perhaps should interpret creditors’ rights based on 
the debtor’s public statements, courts may be unlikely adopt interpretations that run afoul of the 
issuer’s pronouncements. 

The Circuit Split 

The Second and Third Circuits are now split on entitlement to a makewhole given language 
commonly used in some indentures. Unless the Second Circuit reverses course on a motion for 
rehearing or rehearing en banc, the split will persist. 

The losing side in the Third Circuit had filed a motion for rehearing en banc, which was being 
held in abeyance by the appeals court pending the Second Circuit’s opinion in MPM Silicones. In 
the meantime, however, the parties settled; the rehearing motion was withdrawn; and the Energy 
Future decision became final. 

Although the Second Circuit is loath to grant rehearing en banc, a motion for reconsideration by 
the entire circuit bench would not be a surprise. As occurred in the Fifth Circuit in Janvey v. Golf 
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Channel Inc., 834 F.3d 570 (5th Cir. Aug. 22, 2016), the lenders pursuing a makewhole might 
ask on rehearing that the appeals court certify the underlying state law issue to the New York 
Court of Appeals, that state’s highest court. 

However, state law was not so much a focus of Judge Parker’s decision as it was the Third 
Circuit’s Energy Future opinion, where the losing side was seeking certification to the state 
tribunal before the parties settled. 
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Section 363(m) allows an appeal if the 
remedy won’t upset the sale itself,  

Third Circuit says. 

 Third Circuit Explains When Sale Orders Are Not 
Automatically Moot 

On an issue under Section 363(m) where the circuits are split, the Third Circuit is in the 
minority, aligned with the Sixth and Tenth Circuits by holding that an appeal from an order 
approving a sale to a good faith purchaser is not automatically moot. 

In an opinion on Oct. 24, the Third Circuit fleshed out the circumstance in which an appeal will 
not be moot, even though the bankruptcy court approved the lease or sale of property and there 
was no stay pending appeal. 

The sale was contentious and factually complex, but for the purpose of analysis, the 
circumstances were not unusual. A chapter 7 trustee was selling the estate’s claims against 
insiders. The first bid of $125,000 came from a group of creditors. In addition to paying the 
purchase price, they agreed to contribute proceeds from lawsuits to the estate for distribution to 
all creditors. 

After the insiders submitted a competing bid, the bankruptcy court authorized the trustee to hold 
an auction. The creditors submitted a bid of $180,000 and won the auction. In conjunction with 
their opposition to approval of the sale to the insiders, the insiders offered as much as $220,000. 

The bankruptcy court approved the sale to the creditors for $180,000, theorizing that the 
creditors’ offer was higher because they would contribute recoveries to the estate and because 
the insiders had not complied with auction rules. 

On appeal, the district court dismissed the insiders’ appeal as moot under Section 363(m). That 
section provides that reversal or modification of an order approving a sale or lease “does not 
affect the validity” of the sale or lease “to an entity that purchased or leased such property in 
good faith, whether or not such entity knew of the pendency of the appeal, unless such 
authorization and such sale or lease were stayed pending appeal.” 

Circuit Judge Kent A. Jordan synthesized the Third Circuit’s precedent on Section 363(m) in a 
37-page opinion upholding the lower courts and declaring that the appeal was moot. He 
explained that the section is designed to promote finality of sales and thereby attract investors 
and “effectuate debtor rehabilitation.” If the section “is to have teeth,” Judge Jordan said, “any 
reasonably close question” should be resolved in favor of finding the appeal to be moot. 

Third Circuit Explains When Sale Orders Are Not Automatically Moot
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Previously, the Third Circuit had held that an appeal will be moot if three conditions are met: (1) 
There was no stay pending appeal, (2) reversal would affect the validity of the sale, and (3) the 
sale was to a good faith purchaser. 

Judge Jordan found “no clear error” in the bankruptcy court’s findings that the parties were in 
good faith because there was no collusion; the creditors followed the auction rules; and there was 
no evidence to “suggest that the bidding took place at less than arm’s length.” 

Having found that the sale was conducted in good faith, Judge Jordan then addressed the other 
two issues, first confirming there was no stay pending appeal. Before dismissing the appeal as 
moot, the pivotal issue became the ability of the appellate court to modify or reverse without 
affecting the validity of the sale. 

Judge Jordan said that appellate rights are preserved “only in those rare circumstances where 
collateral issues not implicating a central or integral element of a sale are challenged.” 

The insiders argued that they were not challenging the validity of the sale, only the ability of the 
creditors to pursue claims of the estate. Agreeing with the trustee’s contention, Judge Jordan said 
it would have made no sense for the creditors to purchase the estate’s claims if they could not 
pursue them. 

Judge Jordan therefore dismissed the appeal as moot, because the circuit court could not give the 
creditors a remedy “without affecting the validity of the sale.” 

Of significance, the ability of the creditors to prosecute the estate’s claims was not resolved 
either in the sale order or by dismissal of the appeal, because the sale did not obviate any of the 
insiders’ defenses. Back in bankruptcy court, the insiders were moving to dismiss the creditors’ 
suit against them on the theory that the creditors were not entitled to prosecute estate claims. The 
bankruptcy court held the dismissal motion in abeyance pending the outcome of the appeal. 

For ABI’s discussion of a recent Sixth Circuit opinion widening the split on Section 
363(m), click here. 

 

https://www.abi.org/newsroom/daily-wire/sixth-circuit-widens-split-on-mooting-appeals-from-sale-orders
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To avoid dismissal, a complaint must 
allege each officer’s acts that breached 

fiduciary duty. 

 Fifth Circuit Insulates Ds&Os for Authorizing 
Prebankruptcy Dividends and Bonuses 

Upholding the district court, the Fifth Circuit used the bankruptcy of ATP Oil & Gas Corp. to 
insulate corporate officers and directors from liability for paying preferred dividends and 
bonuses before bankruptcy. 

An offshore oil and gas producer, ATP was financially crippled by the Deepwater Horizon 
disaster in 2010, which spawned new regulations and moratoria on drilling. In 2010 and 2011, 
the ATP board approved bonuses to certain officers. In 2012, when ATP was considering 
bankruptcy, the board approved a special dividend to shareholders. 

The bonuses were allegedly paid in violation of the company’s internal policies, and the board 
paid the dividends over the advice of counsel, who warned that the payments might violate state 
and bankruptcy laws. 

ATP filed a chapter 11 petition in August 2012. After the case was converted to chapter 7 in 
2014, the chapter 7 trustee prosecuted a suit in federal district court in Louisiana against officers 
and directors, contending that the bonuses and dividends gave rise to claims for fraudulent 
transfer, breach of fiduciary duty and conspiracy to violate fiduciary duty. 

The district court dismissed the suit on the pleadings, and the Fifth Circuit upheld dismissal in 
a per curiam opinion on Oct. 27. 

The appeals court said that the Texas business judgment rule protects officers and directors from 
claims for breach of fiduciary duty except for “acts that are ultra vires, fraudulent, or oppressive 
to minority shareholder rights.” 

With regard to the dividends, the complaint was defective, the circuit court said, because the 
trustee did not “plead any facts explaining why such a preferred stock dividend payment 
necessarily harmed the corporation itself.” The court also faulted the complaint for failing to 
specify which officers and directors were responsible for authorizing the dividend. 

With regard to the executive bonuses, the complaint was deficient because the “trustee concludes 
without evidentiary support that the bonuses in question were excessive” and did not explain 

Fifth Circuit Insulates Ds&Os for Authorizing Prebankruptcy Dividends and 
Bonuses 
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how the ATP dividends were “excessive in comparison to other similarly sized public companies 
in the oil and gas industry.” 

Of particular importance to companies contemplating bankruptcy, the appeals court said that 
“continuing to compensate corporate managers during times of financial hardship may be 
necessary to retain these employees. And during a time of potential insolvency, retaining 
corporate leadership may be the best way to revitalize the corporation.” 

On the fraudulent transfer claims for paying and receiving bonuses, the complaint was deficient 
for failing “to present any financial data showing that ATP was actually insolvent,” even though 
the trustee had access to the company’s books and records. The circuit court said that conclusory 
allegations, even at the pleading stage, “fail to plausibly state a claim upon which the court may 
grant relief.” 

The civil conspiracy claims failed because the trustee had not stated an underlying claim for 
breach of fiduciary duty or fraudulent transfer. Also, the trustee did not allege that “any meeting 
of the minds occurred” among the defendants. 
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Stay violation and turnover suits held 
proper extraterritorial application  

of U.S. law. 

 Using a U.S. Bank Precludes a Foreigner from Winning 
Dismissal Based on Comity 

When both sides to a transaction use correspondent banks in New York to send and receive 
funds, the recipient of a transfer cannot invoke comity or the presumption against 
extraterritoriality to defeat the jurisdiction of the bankruptcy court, even though both parties are 
foreign entities, according to New York Bankruptcy Judge Sean H. Lane. 

Judge Lane handed down his decision on Oct. 13 following confirmation of the chapter 11 plan 
for Arcapita Bank BSC, a bank located in Bahrain with branches in Atlanta, London and 
Singapore. The bank filed a chapter 11 petition in New York in 2012 and confirmed a 
reorganization plan about one year later. 

Under the plan, the creditors’ committee assumed responsibility for prosecuting claims 
belonging to the estate. One suit asserted preference, turnover and stay violation claims against 
two foreign banks. In April 2015, Judge Lane dismissed the suit on the banks’ motion, convinced 
there was no personal jurisdiction. District Judge George B. Daniels of Manhattan reversed in 
March 2016, finding that the two banks had sufficient minimum contacts with the U.S. to make 
them subject to personal jurisdiction. Official Committee v. Bahrain Islamic Bank, 549 BR. 56 
(S.D.N.Y. March 30, 2016). For ABI’s discussion of Judge Daniels’ opinion, click here. 

The Foreign Banks and the Transfers 

One bank was from Yemen and the other from Bahrain, like Arcapita. Less than a month before 
its bankruptcy, Arcapita made two $10 million investment transactions with the two banks in 
compliance with Islamic law. For its side of the transaction, Arcapita used a correspondent bank 
in New York to send funds. The two banks also used correspondent banks in New York to 
receive funds from Arcapita. 

Both transactions matured within a month after bankruptcy, but the two banks refused to pay 
what they owed Arcapita, claiming rights of setoff. 

The creditors’ committee sued, asserting preference claims under Section 547, violation of the 
automatic stay under Section 362(a), and turnover under Sections 541, 542 and 550 for failure to 
turn over assets wrongfully withheld. 

Using a U.S. Bank Precludes a Foreigner from Winning Dismissal Based on 
Comity

https://www.abi.org/newsroom/daily-wire/using-correspondent-us-bank-can-result-in-personal-jurisdiction-in-us-courts
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Judge Lane’s Oct. 13 decision is required reading for anyone confronted with avoidance of a 
cross-border transaction. He cites and categorizes virtually every significant decision on comity 
and extraterritoriality since 1895. 

The Banks’ New Motion to Dismiss 

Undeterred by failing to win dismissal for lack of personal jurisdiction, the two banks went back 
to the well, this time seeking dismissal based on comity and the presumption against 
extraterritoriality. In substance, Judge Lane said that his decision to deny the motions to dismiss 
was preordained by Judge Daniels’ opinion last year finding personal jurisdiction over the 
foreign banks in the same lawsuit. 

Judge Lane alluded to Judge Daniels’ conclusion that the defendant banks’ decision to use New 
York correspondent banks established the minimum contacts required for submission to personal 
jurisdiction. The district judge also said that the defendants’ New York banks were at the heart of 
the creditors’ preference claims. 

On the question of comity, Judge Lane declined to dismiss, in significant part because there was 
no foreign bankruptcy proceeding in which the creditors could press their claims. He also said 
the banks “cannot be surprised” by litigating in New York. Furthermore, he said the “potential 
application of Bahraini law does not mandate abstention based on comity given that the 
[Bankruptcy] Court is competent to apply foreign law.” 

Significantly, Judge Lane distinguished Securities Investor Protection Corp. v. Bernard L. 
Madoff Investment Securities LLC (In re Bernard L. Madoff Investment Securities LLC), 513 
B.R. 222 (S.D.N.Y. 2014), where New York District Judge Jed Rakoff dismissed an avoidance 
action brought against a subsequent recipient of an allegedly fraudulent transfer. Judge Lane said 
that Madoff was inapplicable because the challenged transfer was made to a subsequent recipient 
offshore. In Arcapita’s case, the transfer was made in the U.S. to the defendant’s U.S. 
correspondent bank. 

The banks fared no better by relying on the presumption against extraterritorial application of 
U.S. statutes, because Judge Lane concluded that the claims were either based on domestic 
conduct or on statutes that apply extraterritorially. 

On the preference claim, the targeted transfers in New York were at the “heart of this cause of 
action,” Judge Lane said, quoting Judge Daniels. 

Having decided that the transfer was domestic, not foreign, Judge Lane said he had no reason to 
address the question of whether avoidance statutes apply extraterritorially, an issue where the 
courts are split. 
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The statutes underpinning the creditors’ other claims — for turnover and violation of the 
automatic stay — apply extraterritorially because the suits aim to recover property that is already 
property of the estate under Section 541. He said it “is clear that Congress intended to apply 
extraterritorially the provisions of the Bankruptcy Code that relate to property of the estate, such 
as Section 542(b).” 

The same, he said, is true for claims under Section 362(a), which incorporates the concept of 
property “wherever located.” 
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On dismissal before chapter 13 
confirmation, the debtor gets undistributed 

funds, not a creditor with a valid state  
court levy. 

Section 1326(a)(2) Overrides a Levy Under State Law 
On an issue where the courts are split, a district judge in Virginia upheld the bankruptcy court’s 
ruling that a chapter 13 trustee must return undistributed funds to the debtor, rather than honor a 
garnishment under state law, if the case was dismissed before a plan was confirmed. 

Owing a state agency more than $74,000 for child support arrears, a man filed a chapter 13 
petition. After filing, he sent about $3,000 to the trustee. With the debtor unable to craft a 
confirmable plan, the bankruptcy court dismissed the case. 

After dismissal and while the trustee was still holding the $3,000, the state agency served a 
garnishment order on the trustee. The debtor objected, contending he was entitled to a return of 
the funds under Section 1326(a)(2). 

When the trustee sought instructions, the bankruptcy court decided that the money should go to 
the debtor. The state agency appealed and obtained a stay pending appeal. 

In an opinion on Oct. 19, District Judge Norman K. Moon of Lynchburg, Va., agreed with the 
bankruptcy judge. 

Judge Moon framed the question as being whether the court should follow Section 1326(a)(2) or 
honor an otherwise valid levy under state law. 

Eliminating exceptions that do not apply when a chapter 13 case is dismissed before 
confirmation, Judge Moon quoted Section 1326(a)(2) to say that the trustee must “return any 
such payments . . . to the debtor . . . .” That language, he said, “is determinative.” 

To the state agency’s argument that the termination of the automatic stay on dismissal allows a 
levy on the debtor’s property, Judge Moon said that Section 362 “does not contradict or muddle 
Section 1326(a)(2)’s statement about who gets the funds.” 

Next, the state argued that the trustee was obliged to comply with state law under 28 U.S.C. 
§ 959(b). The state’s argument failed under the Constitution’s Supremacy Clause, Judge Moon 
said, because state law contradicts the mandate of Section 1326(a)(2). 

Section 1326(a)(2) Overrides a Levy Under State Law
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Finally, Judge Moon justified his conclusion by referring to policy as reflected in Harris 
v. Viegelahn, 135 S. Ct. 1829, 1835 (2015), where the Supreme Court said that a debtor should 
not be penalized for pursuing chapter 13 voluntarily. 
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Court shows antipathy to all theories 
seeking allowance of fees incurred in 

collecting fees. 

ASARCO Read to Bar Fee-Defense Costs Even with a 
Fee-Shifting Agreement 

In the wake of the Supreme Court’s ASARCO opinion, a retained professional has virtually no 
chance of enforcing even a court-approved fee-shifting agreement, assuming that a decision from 
a district judge in Austin, Texas, was correct in upholding the denial of fees incurred in 
collecting fees. 

The bankruptcy court approved a chapter 11 debtor’s retention of an investment banker. The 
engagement agreement included a success fee and provided that if the success fee “is not fully 
paid when due,” the debtor agreed “to pay all costs of collection . . . including but not limited to 
attorney’s fees and expenses . . . .” 

The debtor argued that the debt-for-equity conversion in the plan did not entitle the banker to a 
success fee. After the plan’s effective date, the bankruptcy court disagreed and allowed the 
banker a $595,000 success fee. The debtor appealed but lost in both the district court and the 
Fifth Circuit. 

After the bankruptcy court allowed the success fee, the banker moved in bankruptcy court under 
the fee-shifting agreement for payment of almost $200,000 in counsel fees incurred in 
establishing the right to collect the success fee. Bankruptcy Judge Craig A. Gargotta denied 
reimbursement of counsel fees. 

Even though the fee-shifting agreement seemed on its face to entitle the banker to the recovery of 
counsel fees incurred in establishing a right to the success fee, District Judge Lee Yeakel wrote 
an opinion on Oct. 10 upholding Judge Gargotta on several independent grounds. 

Although the bankruptcy court approved retention of the banker, Judge Yeakel ruled that the 
bankruptcy court must also approve attorneys hired by a court-approved professional. Since the 
banker’s attorneys were not themselves retained with court approval, Judge Yeakel said that the 
banker’s “claims for reimbursement of its attorney’s fees and costs were properly denied.” 

Judge Yeakel also broadly interpreted Baker Botts LLP v. Asarco LLC, 135 S. Ct. 2158, 192 L. 
Ed. 2d 208, 83 U.S.L.W. 4428 (2015), which he construed as holding that a bankrupt estate is not 
responsible for a professional’s time “spent litigating a fee application against the debtor in 
possession.” 

ASARCO Read to Bar Fee-Defense Costs Even with a Fee-Shifting Agreement

https://www.supremecourt.gov/opinions/14pdf/14-103_bpdg.pdf
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The banker argued that ASARCO did not apply because there was a “prevailing-party fee-shifting 
provision.” 

Judge Yeakel disagreed. The bankruptcy court properly denied reimbursement because the 
banker’s attorney’s fees and costs, “like those in ASARCO, were not incurred for labor performed 
for, or in service to,” the debtor. 

The result is not far removed from In re Boomerang Tube Inc., 548 B.R. 69 (Bankr. D. Del. 
2016), where Delaware Bankruptcy Judge Mary F. Walrath refused to approve a retention 
application requiring the debtor to compensate committee professionals for successfully 
defending their fees. In that respect, keep in mind that the bankruptcy court in the case at bar had 
approved fee-defense costs two years before the Supreme Court decided ASARCO. It is therefore 
questionable whether the bankruptcy court would have approved a fee-shifting agreement 
if ASARCO had already been on the books. 

Judge Yeakel’s decision may presage an attitude in the courts that fee-defense costs in 
bankruptcy will rarely if ever be reimbursed, even with a fee-shifting agreement. 

The confirmed chapter 11 plan also preluded payment of the attorney’s fees, according to Judge 
Yeakel. He focused on language in the fee-shifting agreement calling for reimbursement of the 
success fee were it “not fully paid when due.” 

The plan provided that claims would be paid on entry of a “final order,” which was defined as an 
order no longer subject to appeal. Since the debtor promptly paid the success fee after it was 
upheld in the Fifth Circuit, there was no delay in payment and thus no right to recovery of 
attorney’s fees. 

The plan also included a bar date, four months after the effective date of the plan, for the filing of 
claims for administrative expenses. Since the bankruptcy court did not allow the claim for the 
success fee until after the bar date, the banker’s claim for attorney’s fees was untimely, Judge 
Yeakel said, because there were “no provisions in the plan requiring [the debtor] to pay 
administrative expenses that occur after the bar date.” 

 

 
 
 

http://s3.amazonaws.com/abi-org/Newsroom/Headlines/BoomerangOpinion.pdf
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A chapter 13 plan is in good faith even 
if retirement plan contributions are 10 
times more than payments to creditors. 

Disposable Income Does Not Include Voluntary 
Retirement Plan Contributions 

 

Following the majority of courts and rejecting a holding by the Sixth Circuit, District Judge Beth 
Bloom of Miami upheld the bankruptcy court and allowed a chapter 13 debtor to make $114,000 
in contributions to a retirement plan over the course of his five-year plan and not include the 
payments in calculating how much the debtor must pay creditors. 

As a result, the debtor’s post-petition contributions to his retirement account will be almost 10 
times larger than the payments to creditors under his chapter 13 plan. 

In the five years before bankruptcy, the debtor contributed a total of $77,150 to a tax-deferred 
annuity. An unsecured creditor with a $60,000 judgment objected to confirmation of the chapter 
13 plan, contending that the contributions to the retirement account should have been — but 
were not — included in the calculation of disposable income under Section 1325(b)(2). 

Even if the contributions were properly excluded from the calculation, the objecting creditor 
argued that the plan was not filed in good faith and could not be confirmed because the debtor 
was only paying creditors about $12,000 under the plan. Bankruptcy Judge John K. Olson of Fort 
Lauderdale, Fla., rejected the arguments and confirmed the plan. 

In her Sept. 29 opinion, Judge Bloom laid out the three schools of thought. She said that the 
majority holds that a chapter 13 debtor may exclude voluntary contributions to a retirement plan 
from the disposable income calculation so long as the plan is proposed in good faith. 

The minority approach, adopted by the Sixth Circuit, requires inclusion of the contributions in 
the disposable income calculation. Judge Bloom said that the Sixth is the only circuit to have 
addressed the question. 

The third approach allows the deductions only if they were consistent with retirement-plan 
contributions before bankruptcy. 

In Judge Bloom’s view, the case turned entirely on Section 541(b)(7), adopted in 2005 as part of 
the BAPCPA amendments. That section excludes retirement-plan contributions from the estate 

Disposable Income Does Not Include Voluntary Retirement Plan Contributions
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and includes a so-called hanging paragraph that says that such contributions “shall not constitute 
disposable income as defined in Section 1325(b)(2).” 

Adopting the majority view and allowing the deduction, Judge Bloom criticized the Sixth Circuit 
for relying on the placement of Section 541(b)(7) outside of chapter 13. She said that the section 
makes no distinction between pre- and post-petition contributions. Moreover, the section is 
“subsumed” within Section 1306. 

In addition, she saw no statutory basis for allowing contributions only if the debtor was making 
them before bankruptcy. 

On the question of good faith required by Section 1325(a)(3) and (a)(7), Judge Bloom considered 
the debtor’s age. Because he was near retirement, she said there was “nothing unusual about” 
making voluntary retirement plan contributions. “Equity dictates that a debtor who is on the 
verge of retirement should be allowed to continue making voluntary contributions to a retirement 
account. Otherwise, the debtor would be deprived of the ability to obtain a fresh start.” 

Judge Bloom upheld confirmation because the bankruptcy court’s finding of good faith was not 
clearly erroneous. 
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Notre Dame football tickets are not 
necessary for a fresh start. 

Notre Dame Football Tickets Are Not Exempt Property, 
South Bend Judge Holds 

 

Bankruptcy Judge Harry C. Dees, Jr. resolved the single most important question of bankruptcy 
law for residents of Indiana: Are season tickets to Notre Dame football games an exempt asset? 

We are sad to report that Judge Dees, of South Bend, was forced to hold that football tickets are 
intangible property and therefore not exempt under Indiana law. 

Several weeks before filing a chapter 7 petition, a Notre Dame employee bought season football 
tickets for $1,100, below the price for which tickets are sold to the public. She claimed the 
tickets were exempt property under the provision of Indiana law that exempts up to $8,000 in 
“tangible personal property.” 

The trustee objected to the claim of exemption, contending that the tickets were intangible 
property and therefore not exempt. 

Judge Dees said there is no precedent declaring whether tickets of any sort are tangible or 
intangible in the exemption context. The answer to the question was “not so clear cut,” he said, 
because the tickets have both tangible and intangible attributes. 

On one hand, tickets can be “physically possessed and held.” On the other, the tickets, as pieces 
of paper, have no value and represent a license to attend an event. 

Close to home, there were cases pointing in different directions. A district judge in Indiana held 
that cash in the form of currency was tangible property falling within the exemption, because 
state law calls for exemptions to be interpreted liberally in favor of the debtor. 

Ruling to the contrary, Circuit Judge Richard A. Posner later wrote an opinion for the Seventh 
Circuit, interpreting Indiana law and holding that currency is intangible property. 

In his opinion on Aug. 17, Judge Dees decided to follow Judge Posner, who retired on Sept. 1. 
He said that tickets are intangible property, and thus not exempt, because they have “no inherent 
or intrinsic value in and of themselves.” The value, he said, comes from the ability to exchange 
the ticket for admission to an event, just like cash, which has value because it can be exchanged 
for goods. 

Notre Dame Football Tickets Are Not Exempt Property, South Bend Judge 
Holds 
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Judge Dees was also persuaded by the Indiana Constitution, which authorizes the adoption of 
“wholesome laws” allowing exemptions for “necessary comforts of life.” Football tickets, 
according to Judge Dees, are not necessary for the debtor “to benefit from her bankruptcy 
discharge and to enjoy a fresh financial start.” 
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Speaker Biographies

Host
 
Prof. Juliet M. Moringiello is a professor at Widener University Commonwealth Law School 
in Harrisburg, Pa., where she regularly teaches bankruptcy, property, sales, secured transactions 
and a seminar on cities in crisis. Her recent bankruptcy articles have been published in the Illinois 
Law Review, the Washington & Lee Law Review, the Wisconsin Law Review and the Fordham 
Law Review. Prof. Moringiello is the chair-elect of the Pennsylvania Bar Association’s Business 
Law Section, as well as chair of the Section’s Uniform Commercial Code Committee and of 
the Section’s Task Force for the Enactment of the Uniform Voidable Transactions Act. In the 
spring semester of 2010, Prof. Moringiello served as ABI’s Robert M. Zinman Resident Scholar. 
She is an elected member of the American Law Institute and a Uniform Law Commissioner for 
Pennsylvania. Prof. Moringiello received her B.S.F.S. from Georgetown University, her J.D. 
from Fordham University School of Law and her LL.M. from Temple University.

Guests
 
Hon. Christopher S. Sontchi is a U.S. Bankruptcy Judge for the District of Delaware in 
Wilmington, appointed in 2006, and is a frequent speaker in the U.S. and abroad on issues 
relating to corporate reorganizations. Prior to his appointment, Judge Sontchi was in private 
practice, representing a wide variety of nationally based enterprises with diverse interests in 
most of the larger chapter 11 reorganization proceedings filed in Delaware. Judge Sontchi is a 
lecturer in law at the University of Chicago Law School. He is also a member of the International 
Insolvency Institute, the Judicial Insolvency Network, the National Conference of Bankruptcy 
Judges, ABI, the Turnaround Management Association (for which he serves on its board of 
trustees) and INSOL International. Judge Sontchi served on the ABI Commission to Study 
the Reform of Chapter 11’s Financial Contracts, Derivatives and Safe Harbors Committee and 
testified on safe harbors for financial contracts before the Subcommittee on Regulatory Reform, 
Commercial and Antitrust Law of the House Committee on the Judiciary. He has also published 
articles on valuation, asset sales and safe harbors. Following law school, Judge Sontchi clerked 
for Hon. Joseph T. Walsh in the Delaware Supreme Court. He received his B.A. Phi Beta Kappa 
with distinction in political science from the University of North Carolina at Chapel Hill and his 
J.D. from the University of Chicago Law School. 

James E. Van Horn, CPA, CIRA is a partner in the Baltimore and Washington, D.C., offices 
of McGuireWoods LP and co-chair of the firm’s distressed real estate practice group. He focuses 
his practice on insolvency law and financial restructuring, including bankruptcy and out-of-
court workouts, and he has represented secured lenders, corporate debtors, unsecured creditors’ 
committees, liquidating trustees and other stakeholders in bankruptcy courts and other courts. 
Prior to joining McGuireWoods, Mr. Van Horn was a senior consultant in the Bankruptcy and 
Restructuring Services Practice of FTI Consulting, Inc. and a senior associate in the Business 
Recovery Services Division of PricewaterhouseCoopers LLP. He co-chairs ABI’s Mid-Atlantic 
Bankruptcy Workshop and is a member of ABI’s Mid-Atlantic Endowment Committee and 
ABI’s Delaware Views from the Bench Advisory Board. He is also the Turnaround Management 
Association global vice president for membership and a member of the TMA Global Executive 
Board, and he is recognized by Chambers USA as a leading attorney (Band 1) in Bankruptcy/
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Restructuring law. Mr. Van Horn received his M.B.A. from Joseph M. Katz Graduate School of 
Business and his J.D. from the University of Pittsburgh School of Law.


