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Baker Botts v. ASARCO doesn’t 
prohibit retention agreements allowing fees 

for defense of fees, judge holds. 

Retention Agreements Allowing Defense Fees Ok in 
New Mexico, but Not in Delaware 

 A company planning a contentious reorganization should consider filing chapter 11 in 
Albuquerque, N.M., because a judge there will permit retention agreements allowing 
compensation for successful defense of professionals’ fee applications. 

An oil field contractor with about $5.5 million in assets and liabilities filed a chapter 11 petition 
and sought authority to retain counsel under an engagement agreement that included 
compensation for successful defense of the attorneys’ fee applications. The U.S. Trustee and the 
creditors’ committee objected to the fee-defense provision, citing Baker Botts LLP v. Asarco 
LLC, 135 S. Ct. 2158, 192 L. Ed. 2d 208, 83 U.S.L.W. 4428 (2015), and In re Boomerang Tube 
Inc., 548 B.R. 69 (Bankr. D. Del. 2016). 

In his Sept. 20 opinion, Bankruptcy Judge David T. Thuma analyzed whether ASARCO, which 
disallowed defense fees under Section 330(a)(1), also precludes the inclusion of a fee-defense 
provision in a retention agreement under Section 328(a). He concluded, “ASARCO does not hold 
that a fee defense provision can never be a ‘reasonable term’ under Section 328(a).” 

ASARCO involved a case where the bankruptcy court awarded debtor’s counsel $5.2 million for 
successfully defending its fees. The lawyers’ retention was under Section 327, and the allowance 
of fees was governed entirely by Section 330, because the attorneys had no agreement with the 
debtor for payment of defense fees that might bring the case under the umbrella of Section 328. 

Judge Thuma parsed ASARCO, a 6/3 decision, and found that Justice Clarence Thomas 
disallowed defense fees because the “services” benefitted only the lawyers, not the estate. 

Next, Judge Thuma analyzed Boomerang, where Delaware Bankruptcy Judge Mary F. Walrath 
refused to approve a retention application requiring the debtor to compensate committee 
professionals for successfully defending their fees. She barred the use of Section 328 as a vehicle 
for paying defense costs because it, like Section 330(a), was not a “specific and explicit statute” 
overriding the American Rule against fee-shifting. Section 328 permits the court to approve 
retentions “on any reasonable terms and conditions of employment.” 

Retention Agreements Allowing Defense Fees Ok in New Mexico, but Not in
Delaware

https://www.supremecourt.gov/opinions/14pdf/14-103_bpdg.pdf
https://www.supremecourt.gov/opinions/14pdf/14-103_bpdg.pdf
http://s3.amazonaws.com/abi-org/Newsroom/Headlines/BoomerangOpinion.pdf
http://s3.amazonaws.com/abi-org/Newsroom/Headlines/BoomerangOpinion.pdf
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The Boomerang committee contended that the engagement agreement fell under the so-called 
contract exception to the American Rule, allowing parties by contract to agree that the losing 
side pays everyone’s lawyers. The argument was flawed, Judge Walrath said, because the debtor 
was not a party to the retention agreement. Even if the contract exception applied, Judge Walrath 
said she could not approve it because fee-defense costs would not entail any services for the 
committee, only benefit the lawyers themselves.  

Judge Thuma disagreed with Boomerang. If the terms of employment have been approved by the 
court under Section 328(a), he said that the “professional’s compensation is governed by those 
terms and conditions, rather than the general [reasonable compensation] language of Section 
330(a)(1)(A).” 

Judge Thuma noted that ASARCO did not involve a fee-defense provision in a retention 
agreement approved under Section 328(a). He then analyzed whether defense costs can be a 
“reasonable” term of employment. 

Reasonable employment terms are not only those that benefit the client. Retention agreements, 
he said, will contain many provisions that benefit the lawyers as well. Even provisions that 
benefit lawyers also provide indirect benefit for the client because “the client obtains the services 
of needed, able professionals,” Judge Thuma said. 

Pre-ASARCO, Judge Thuma said that the experience in his district in paying successful defense 
costs had “been good for the most part,” because “objections to fee applications have been 
limited to bona fide disputes, and the fee defense costs have been reasonable.” 

Unless ASARCO requires it, Judge Thuma said there “is no need to change the system,” which 
“has worked pretty well.” He did not read ASARCO “as mandating a change, if a properly drafted 
employment term is timely presented to the court and approved under Section 328(a).” 

Judge Thuma ended his opinion by laying down criteria under which he would approve defense 
costs. Among other things, the debtor must approve them, committee counsel must be similarly 
protected, and fees will not be allowed for an unsuccessful defense. 
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Law v. Siegel didn’t insulate 
professionals from disgorging interim 

fee awards. 

Circuits Split, Judge Teel Earmarks Collateral 
Surcharges for All ‘Admin’ Creditors 

Plunging into a circuit split, Washington, D.C.’s Bankruptcy Judge S. Martin Teel, Jr. ruled that 
recoveries from surcharging a secured lender’s collateral under Section 506(c) must be 
distributed pro rata to administrative creditors, not just to the professionals that gave rise to the 
surcharge. In other words, Judge Teel concluded that Section 506(c) is a recovery provision for 
the benefit of the estate, not a distribution provision supplementing Section 726(b). 

Judge Teel agreed with a 2006 decision by former Bankruptcy Judge Eugene Wedoff of 
Chicago, who is this year’s president of the American Bankruptcy Institute. 

Differing with a recent bankruptcy court decision from another district, Judge Teel decided that 
he could require disgorgement from professionals to achieve parity among administrative 
claimants in an administratively insolvent chapter 7 case. 

In a converted chapter 11 case, the chapter 7 trustee had recovered more than $34 million, but 
not enough to pay all administrative claims. Through interim distributions, the chapter 7 trustee 
had received more than $1 million and his counsel had taken in over $2.5 million. The interim 
payments to the trustee and his counsel amounted to more than 97% of their final fee requests. 

A landlord and the U.S. Trustee objected to the trustee’s proposed final distribution of about 
$340,000 that would give the trustee and his counsel some 99% of their claims, while the 
landlord and the U.S. Trustee would receive only 62% of their administrative claims. 

The trustee contended that disparate recoveries were proper because he would be distributing 
proceeds from surcharging a secured lender’s collateral under Section 506(c). The trustee argued 
that the distribution should go only to administrative creditors that provided benefit to the 
secured creditor’s collateral. 

The circuits are split, with no opinion from the District of Columbia Circuit. In 2001, the Ninth 
Circuit held that collateral surcharges should go directly to the claimants who provided benefits 
to the secured creditor. 

Circuits Split, Judge Teel Earmarks Collateral Surcharges for All ‘Admin’
Creditors
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To the contrary, the Fourth Circuit held in 1994 that money recovered under Section 506(c) 
becomes an unencumbered asset for distribution to unsecured creditors under the priority rules. 

Section 506(c) allows a trustee to “recover from the property securing an allowed secured claim 
the reasonable, necessary costs and expenses of preserving, or disposing of, such property to the 
extent of any benefit to the holder of such claim . . . .” 

Judge Teel concluded in his Sept. 29 opinion that the section “is a recovery provision created for 
the benefit of the estate, not any specific claimant,” an interpretation in line with the purpose of 
the statute to prevent a windfall to a secured creditor at the expense of the estate. 

If he were to rule otherwise, Judge Teel said he “would be creating a special priority scheme.” 

Judge Teel also sided with Judge Wedoff, who said in his 2006 decision that giving the recovery 
only to some creditors would create a conflict of interest by giving the trustee incentive to settle 
in exchange for payment only of the trustee’s expenses. 

The U.S. Trustee and the landlord also urged Judge Teel to order disgorgement from the trustee 
and his counsel to achieve an ultimately pro rata distribution to administrative claimants. 

Judge Teel stuck by his 1994 Kearing decision, holding that the court has discretion to order 
disgorgement from professionals. He disagreed with a 2016 bankruptcy court decision from 
another district holding there is no power to order disgorgement following Law v. Siegel, 134 S. 
Ct. 1188 (2014), where the Supreme Court ruled that the bankruptcy court does not have a 
“roving commission” to do equity. 

The trustee argued that only two provisions of the Bankruptcy Code provide for disgorgement 
from professionals: Sections 329(b) and 330(a)(5). Because the case at bar fit under neither 
section, the trustee contended that Law prohibits the court from creating a remedy. 

Judge Teel disagreed, based on the purpose and legislative history of those sections. 

Having held that a bankruptcy court has the power, Judge Teel said that it was proper to exercise 
discretion and order disgorgement from the trustee and the trustee’s counsel, to equalize their 
ultimate recoveries with the landlord’s and U.S. Trustee’s. He said that administrative claimants 
like the landlord “should not be penalized because they are unable to collect interim payments.” 
Likewise, he said, professionals “should not enjoy a windfall because they can collect interim 
payments.” 

Were there no disgorgement, Judge Teel said he “would be creating a superpriority for the 
trustee and his law firm.” 
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Allowing intervention as of right,  
First Circuit repudiates its own prior 

authority as ‘pure dicta.’ 

First Circuit Widens a Circuit Split on a Committee’s 
Intervention Rights 

 

Ruling on an expedited appeal involving Puerto Rico’s debt restructuring, the First Circuit took 
sides in a circuit split and held that an official creditors’ committee has an unqualified right to 
intervene in an adversary proceeding under F.R.C.P. 24(a)(1). 

Immediately after Puerto Rico began the courtroom phase of its debt restructuring under the 
Puerto Rico Oversight, Management, and Economic Stability Act, or PROMESA (48 U.S.C. §§ 
2161 et. seq.), several bond insurers initiated an adversary proceeding contending that Puerto 
Rico’s fiscal plan violates PROMESA and the federal Constitution. 

The official creditors’ committee filed a motion to intervene, which the district court denied on 
Aug. 10. 

Reversing on Sept. 22, Chief Circuit Judge Jeffrey R. Howard said that the “able district court” 
understandably rested her decision “exclusively” on a footnote in Kowal v. Malkemus (In re 
Thompson), 965 F.2d 1136, 1142 n.8 (1st Cir. 1992), which says that Section 1109(b) of the 
Bankruptcy Code “does not afford a right to intervene under Rule 24(a)(1).” 

Section 1109(b) provides that a creditors’ committee “may raise and may appear and be heard on 
any issue in a case under this chapter.” That section is among many provisions of the Bankruptcy 
Code incorporated into PROMESA. 

Judge Howard said the footnote did not even involve a chapter 11 case and was “pure dicta” not 
binding on the circuit court. 

Judge Howard said that Thompson relied primarily on a 1985 Fifth Circuit opinion holding that 
Section 1109(b) did not give a committee a right of intervention in an adversary proceeding. Two 
other circuits, he said, agreed with the Fifth Circuit in dicta. 

Later, Judge Howard said, the Second and Third Circuits rejected the Fifth Circuit’s approach by 
holding that Section 1109(b) bestows a committee with a statutory right of intervention under 
Rule 24(a)(1). 

First Circuit Widens a Circuit Split on a Committee’s Intervention Rights



9

EYE ON BANKRUPTCY – SEASON 3 EPISODE 10

American Bankruptcy Institute • 66 Canal Center Plaza, Suite 600 • Alexandria, VA 22314 
www.abi.org 

Not bound by Thompson, Judge Howard looked afresh at Section 1109(b) and observed that the 
language was “quite broad” by giving a committee intervention rights “on any issue in a case.” 
Following the Collier treatise, he said that “any issue” subsumes adversary proceedings. 

Although holding that Section 1109(b) grants a committee unconditional intervention rights, the 
section does not “dictate the scope of that participation,” he said. 

Because the district court had not reached the scope question, Judge Howard remanded the case 
with instructions to consider the extent of the committee’s participation in the adversary 
proceeding. However, he said that the committee’s own recommendations about limited 
participation “fit comfortably” within rules laid down by other courts. 
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Eleventh Circuit inveighs against 
harming innocent creditors by 

invoking judicial estoppel. 

En Banc, Eleventh Circuit Narrows Applicability of 
Judicial Estoppel in Bankruptcy 

At the urging of one of the judges on the original panel, the Eleventh Circuit sat en banc and 
reversed two of its prior decisions by holding that a court must consider all the facts and 
circumstances before invoking the doctrine of judicial estoppel. To prevent a defendant from 
reaping an “unjustified windfall,” the intentional failure to list a claim belonging to a bankrupt no 
longer results in the automatic application of judicial estoppel. 

Even after the Sept. 18 opinion by Circuit Judge Jill Pryor, the Eleventh Circuit still has not gone 
as far as the Fifth Circuit when the New Orleans-based court sat en banc and functionally held 
in Reed v. City of Arlington, 650 F.3d 571 (5th Cir. 2011), that a defendant in a lawsuit cannot 
assert judicial estoppel to inflict harm on a bankruptcy trustee and innocent creditors based on a 
debtor’s shortcomings. 

The Facts 

A woman initiated an employment discrimination suit two years before filing a chapter 7 
petition. The employer learned about the bankruptcy and filed a motion to dismiss based on 
judicial estoppel, because the debtor had not scheduled the lawsuit among her assets. The debtor 
modified her schedules to list the claim, and the chapter 7 trustee retained the debtor’s litigation 
counsel as special counsel to pursue the suit on behalf of the estate. 

The debtor then converted her case to chapter 13 and confirmed a plan, but the chapter 13 case 
was dismissed when the debtor failed to make plan payments. 

Invoking judicial estoppel, the district court dismissed the discrimination suit. Recognizing that it 
was bound by Eleventh Circuit precedent, the appeals court’s three-judge panel upheld dismissal 
in February 2016 in an unsigned, 32-page per curiam opinion. 

One of the three judges on the panel, Circuit Judge Gerald B. Tjoflat, wrote a special 
concurrence that reads like a dissent. He urged the appeals court to rehear the case en banc and 
overrule two Eleventh Circuit precedents that he believed were “wrongly decided.” Anyone 
confronted with an issue involving judicial estoppel should study Judge Tjoflat’s 78-page 
concurrence from last year, because it reads like a treatise discussing everything there is to know 
on the subject. 

En Banc, Eleventh Circuit Narrows Applicability of Judicial Estoppel in
Bankruptcy
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The appeals court granted rehearing en banc, heard argument in February and reversed its own 
precedents in Judge Pryor’s 33-page opinion. 

‘Mockery’ No Longer Automatic 

Judge Pryor began by reaffirming the circuit’s general rule that judicial estoppel applies when a 
litigant takes inconsistent positions and intends “to make a mockery of the judicial system.” Her 
opinion focused on the mockery element because the debtor unquestionably took inconsistent 
positions by originally omitting the suit from her schedules. 

Under the circuit’s Barger and Burnes decisions from 2003 and 2002, respectively, Judge Pryor 
said that the mockery element was conclusively established by a debtor’s nondisclosure, “even if 
the plaintiff corrected his bankruptcy disclosures after the omission was called to his attention 
and the bankruptcy court allowed the correction without penalty.” 

Judge Pryor devoted her opinion to explaining why the court was 
reversing Barger and Burnes and holding that the court instead “should consider all the facts and 
circumstances,” including the “plaintiff’s level of sophistication, his explanation for the 
omission, whether he subsequently corrected the disclosure, and any action taken by the 
bankruptcy court concerning the nondisclosure.” She said that “voluntariness alone does not 
necessarily establish a calculated attempt to undermine the judicial process.” 

In refusing to impose judicial estoppel reflexively, Judge Pryor seemed largely motivated to 
avoid giving “an unjustified windfall” to “an otherwise liable civil defendant,” in the process 
harming “innocent creditors.” She recognized that pro se debtors may not understand how the 
requirement for disclosing contingent and unliquidated claims also means claims that the debtor 
holds, not just claims against the debtor. 

Judge Pryor explained why courts should not automatically apply judicial estoppel even in 
chapter 13 cases. Because the debtor must satisfy the best interests test to confirm a plan, 
creditors in chapter 13 would be harmed just like in chapter 7 if a claim by the debtor is treated 
as worthless. 

Is a Cert Petition Next? 

Judge Pryor said there is a split of circuits even after abandoning Burnes and Barger. Like her 
court now holds, the Sixth, Seventh and Ninth Circuits previously ruled that the “mockery” 
element requires showing more than an intention not to disclose. 

The Fifth and Tenth Circuits, she said, take the opposite view by endorsing “the inference that a 
plaintiff who omitted a claim necessarily intended to manipulate the judicial system.” 
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Judge Pryor may have overstated the circuit split. 

The en banc opinion in Reed, written for the Fifth Circuit by Circuit Judge Carolyn King, laid 
down a “general rule that, absent unusual circumstances, an innocent trustee can pursue for the 
benefit of creditors a judgment or cause of action that the debtor fails to disclose.” She also said 
that judicial estoppel must be applied “flexibly” to achieve “substantial justice,” a principle that 
Judge Tjoflat advocated in his concurrence in the Eleventh Circuit’s original decision last year. 

In substance, the applicability of judicial estoppel is now virtually irrelevant in the Fifth Circuit 
when a trustee is prosecuting a previously undisclosed claim for the benefit of creditors. The 
Fifth Circuit also endorsed the idea of precluding a culpable debtor from benefitting from 
successful prosecution by directing any recovery exclusively toward creditors. 

Therefore, the Fifth Circuit’s pre-Reed automatic invocation of judicial estoppel may no longer 
be good law in that circuit. Even if it is, the principle has little relevance after Reed, which 
permits recoveries on undisclosed claims to benefit innocent creditors. 

Consequently, the Tenth Circuit may be the only circuit functionally at odds with four other 
circuits. As such, there may not be a fully developed, entrenched split warranting a grant 
of certiorari. For lack of a final order, a certiorari petition also would be premature at this 
juncture because the circuit remanded for more than ministerial duties. 

The Amicus in the Eleventh 

Supporting the debtor, J. Erik Heath of San Francisco submitted an amicus brief in the Eleventh 
Circuit on behalf of the National Association of Consumer Bankruptcy Attorneys. In addition to 
explaining how Eleventh Circuit precedent had gone beyond the purpose of judicial estoppel, he 
recommended adopting the approach in Reed by granting a trustee standing to pursue a claim not 
available to a debtor in view of judicial estoppel. 

Unfortunately, Judge Pryor did not cite Reed or consider how that case might inform the relief 
available on remand. Although the Eleventh Circuit “may not have explicitly gone the route 
of Reed,” Heath told ABI in an email that he believes it’s “part of the result.” He also praised the 
appeals court for overruling Barger and thereby allowing “trustees to escape judicial estoppel.” 

Remand to the Panel 

When a circuit court reverses, it ordinarily remands to the trial court. But not here. 
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Judge Pryor remanded the case to the original three-judge panel “to consider whether the district 
court abused its discretion in applying judicial estoppel and to resolve any other remaining 
issues.” [Emphasis added.] 

The mandate to consider other issues should allow the three judges to opine on a result like Reed, 
where creditors can benefit but the debtor cannot. 

To read ABI’s discussion of the panel decision from February 2016, click here. 

https://www.abi.org/newsroom/daily-wire/11th-circuit-may-follow-5th-circuit-by-limiting-judicial-estoppel-in-bankruptcy
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Third Circuit gives immunity to a 
trustee for unilateral action 

protecting estate property. 

Constructive Eviction Is Ok to Protect Estate Property, 
Even Without a Court Order 

A trustee who constructively evicts a tenant to preserve estate property is protected by qualified 
and quasi-judicial immunity, according to the majority and concurring opinions from a Third 
Circuit panel. 

Considering the litigation expense and exposure that the trustee nonetheless faced, the opinions 
counsel a trustee to obtain court authority before taking unilateral action that interferes with a 
creditor’s rights. 

The chapter 7 debtor owned real estate leased to a restaurant that halted operations before 
bankruptcy. The trustee had obtained an order rejecting the lease, but the tenant remained in 
possession because the restaurant operator held the keys and owned equipment remaining on the 
premises after rejection. 

Facing a cold snap in early January and knowing that insurance had lapsed, the trustee convened 
a meeting with the debtor’s owner and the restaurant operator. A contractor also at the meeting 
recommended that the restaurant operator keep the heat above 60 degrees to avoid broken pipes. 
At the meeting, the restaurant operator gave the trustee a key to the property. 

Pipes broke, causing a flood, because the restaurant operator did not maintain heat. Using the 
key, the trustee was unable to enter the premises to inspect the damage because the restaurant 
operator had not given her a second key to an interior door. At that juncture, the debtor’s owner 
changed the locks and gave a set of the new keys to the trustee but not to the restaurant operator. 

The trustee notified the tenant that she had taken control of the property to preserve the assets. 
The same day, the trustee filed a motion asking the bankruptcy court to give her possession of 
the property and its contents. About two weeks later, the bankruptcy court entered an order 
prohibiting the tenant from entering the property without the trustee’s permission. The 
bankruptcy court had also denied the restaurant operator’s motion to regain possession of the 
premises. 

The restaurant operator sued the trustee, claiming constructive eviction and violation of 
constitutional rights. Even though the lease had been rejected, the tenant argued that the 

Constructive Eviction Is Ok to Protect Estate Property, Even Without a Court
Order
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restaurant could not be evicted under state law without a judgment of eviction. The bankruptcy 
court dismissed the suit based on the trustee’s immunity, not on the effect of lease rejection or 
the lack of constitutional rights. The district court upheld dismissal. 

Writing for himself and Circuit Judge Jane R. Roth on Sept. 28, Circuit Judge Thomas M. 
Hardiman upheld dismissal under the doctrine of qualified immunity. 

After the bankruptcy court’s order giving her possession, Judge Hardiman said the trustee had 
absolute immunity when she was carrying out a court order. Most of his opinion, though, was 
devoted to the issue of qualified immunity for the time period before the order of possession, 
when the trustee was acting without benefit of a court order. 

Citing Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982), Judge Hardiman held that bankruptcy 
trustees are entitled to qualified immunity from “claims by third parties when they act in their 
official capacity in a manner that is not contrary to clearly established law.” To qualify as 
“established law,” the precedent must be “factually similar,” Judge Hardiman said, quoting Third 
Circuit authority. 

Quoting the bankruptcy court, Judge Hardiman said there was a “dearth of authority” on the right 
of a trustee to take control when there is an “imminent risk of destruction or damage, especially 
in the face of the lack of cooperation by a third party.” He agreed with the lower courts that the 
trustee “‘took appropriate action to administer and preserve the Estate Property.’” 

Circuit Judge D. Michael Fisher concurred in the judgment. He argued that the majority should 
not have ruled on qualified immunity because it was raised for the first time on appeal. He 
contended that qualified immunity was not the basis for the decisions in either the bankruptcy 
court or the district court. 

Instead, Judge Fisher said he would have upheld dismissal “based on the historical tradition of 
according quasi-judicial immunity to bankruptcy trustees sued by third parties for actions taken 
within the scope of their official duties.” He said there is “broad consensus” that judicial 
immunity is extended to trustees “for actions taken within the scope of their duties that are 
necessary to the bankruptcy court’s adjudication of the debtor’s estate.” 

Judge Fisher said that giving the trustee quasi-judicial immunity “is not a close call.” He said the 
trustee performed “discretionary actions” to secure the property “within the scope of her 
authority.” 

The opinion is Phoenician Mediterranean Villa LLC v. Swope (In re J&S Properties LLC), 16-
3366 (3d Cir. Sept. 28, 2017). 

http://www2.ca3.uscourts.gov/opinarch/163366p.pdf
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Average daily sales suffice to show the 
date when new value was advanced. 

Seventh Circuit Opines on Method for Calculating 
‘New Value’ Defense 

Averaging the value of services provided on a daily basis is a reasonable method for calculating 
the new value defense for a preference under Section 547(c)(2) in the absence of other evidence, 
according to the Seventh Circuit. 

The debtor was a telecommunications retailer that purchased services from wholesale suppliers. 
The trustee sued a wholesaler, seeking to recover about $1.9 million in payments made during 
the 90-day preference period. Apart from new value and one other defense, the wholesaler 
conceded that the payments were preferential. 

The bankruptcy judge ruled that new value gave the wholesaler a complete defense. The district 
court agreed, leading to another appeal, where Circuit Judge Diane S. Sykes concurred with the 
lower courts. 

For bankruptcy nerds, the most important feature of the case involves the calculation of a new 
value defense. Judge Sykes explained that new value must be provided after the allegedly 
preferential transfer and must remain unpaid. 

The wholesaler only billed the debtor once a month. There was no evidence to indicate the value 
of services provided from day to day. So, to calculate the defense, the bankruptcy court made 
a per diem calculation, dividing the month’s bill by the number of days in the month. 

Upholding the complete defense, Judge Sykes concluded that using the per diem method was 
“reasonable” because there was “no reason to think” it “misallocated new value in any manner 
that disadvantaged the trustee.” 

The Sept. 22 opinion also contains a discussion about the types of transfers by a debtor — other 
than an ordinary payment of an invoice — that will cancel out new value. Judge Sykes said, 
“Incidental benefit is not enough; the transfer must be for the creditor’s benefit. And the transfer 
must occur ‘on account of’ the creditor’s new value.” 

The case could have been Circuit Judge Richard A. Posner’s last opportunity to opine on a 
bankruptcy appeal because he was one of the three judges on the panel, but he retired on Sept. 1. 
Consequently, the other two judges decided the case. 

Seventh Circuit Opines on Method for Calculating ‘New Value’ Defense
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The opinion is Levin v. Verizon Business Global LLC (In re OneStar Long Distance Inc.), 16-
1940 (7th Cir. Sept. 22, 2017). 

http://media.ca7.uscourts.gov/cgi-bin/rssExec.pl?Submit=Display&Path=Y2017/D09-22/C:16-1940:J:Sykes:aut:T:fnOp:N:2033855:S:0
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Lawyers can’t be reimbursed for 
advancing filing fees through fee 

applications or ‘no-look’ fees. 

Counsel Must Eat Filing Fees in ‘No-Money-Down’ 
Chapter 13s 

In a “no-money-down” chapter 13 practice, the debtor’s counsel cannot obtain reimbursement of 
filing and credit-counseling fees on top of a “no-look” fee, according to Bankruptcy Judge John 
W. Kolwe of Alexandria, La.

Although Judge Kolwe was interpreting his district’s new local rule on no-look fees, his rationale 
would preclude reimbursement of a filing fee even if sought as part of a fee application under 
Section 330(a). 

In his Sept. 29 decision, Judge Kolwe said that “virtually all” chapter 13 attorneys in his district 
file so-called no-money-down cases where the lawyer pays the filing fee, the credit-counseling 
fee, and the fee for a credit report. Advancing fees is helpful for cash-starved consumers who 
cannot afford the fees, let alone the pre-filing retainer for chapter 7, for which many debtors 
would be eligible if they could afford counsel’s retainer “up front.” 

Until Feb. 1, 2017, the Western District of Louisiana explicitly provided that reimbursement for 
any filing or credit-counseling fees had to be included in the no-look fee. As a result, Judge 
Kolwe said, the prior local rule effectively forced the lawyers “to absorb those costs.” 

Effective Feb. 1, the Western District’s new no-look rule has been silent about reimbursement of 
filing fees paid by counsel. As a result, lawyers began filing chapter 13 cases calling for 
payments under the plans to cover both the no-look fees and reimbursements of the filing, 
counseling, and credit-search fees. 

With the chapter 13 bar participating, Judge Kolwe selected one debtor’s plan to test whether the 
new local rule would allow reimbursement of advanced fees on top of no-look fees. He 
concluded that chapter 13 counsel are not entitled to reimbursement of costs they advance to 
permit no-money-down filings. 

First, Judge Kolwe ruled that counsel could not obtain reimbursement of the fees as an 
administrative expense under Section 503(b)(1)(A), because they are “prepetition expenses of the 
debtor, not the estate.” Furthermore, he said, the reimbursement obligation arose from the pre-
petition retention agreement between the debtor and the attorney, not “from a transaction with 

Counsel Must Eat Filing Fees in ‘No-Money-Down’ Chapter 13s
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the debtor’s bankruptcy estate.” In addition, the expenses advanced by the lawyer did “not 
provide a direct and substantial benefit to the estate.” 

Similarly, the filing, credit-counseling and credit-search fees are not reimbursable under Sections 
330(a)(4)(b) and 503(b)(2). 

Quoting a Georgia bankruptcy court opinion from earlier this year, Judge Kolwe said that filing 
fees are not reimbursable because they are the debtor’s “cost of admission.” The cost of filing 
fees cannot be shifted to the estate unless the debtor obtains an order authorizing the payment of 
the filing fees in installments. 
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With no circuit authority, lower courts 
are split on the fate of standing trustees’ 
fees when a chapter 13 case is dismissed 

before confirmation. 

No Statutory Fees for Standing Chapter 13 Trustees if 
Dismissal Precedes Confirmation 

With no authority as yet from the courts of appeals, the lower courts are divided on the right of a 
standing trustee to retain his or her statutory fees if a chapter 13 case is dismissed before 
confirmation. 

Bankruptcy Judge Mary Ann Whipple of Toledo, Ohio, decided that the “plain language” of 
Section 1326(a)(2) takes precedence over 28 U.S.C. § 586(e), which “lacks such clarity,” she 
said. 

The case involved joint chapter 13 debtors who paid about a $10,500 to the standing chapter 13 
trustee. The plan was never confirmed, and the case was dismissed. The bankruptcy court 
approved the trustee’s final report and dismissed the case, calling for the trustee to retain about 
$900 in statutory fees and return the remainder to the debtors. 

One of the debtors sought reconsideration, disallowance of the trustee’s statutory fees, and 
disgorgement of the fee that the trustee had retained. 

In her Sept. 29 opinion, Judge Whipple said that the Handbook for Chapter 3 Standing Trustees, 
published by the Executive Office of the U.S. Trustees, provides no guidance. If a chapter 13 
case is dismissed before confirmation, the Handbook says that the standing trustee must reverse 
the payment of the percentage fee “if there is controlling law in the district requiring such 
reversal.” 

The Handbook is equivocal because, as Judge Whipple said, the two controlling statutes point in 
different directions. 

Section 1326(a)(2) says that if a plan is not confirmed, “the trustee shall return any [payments 
made by the debtor] not previously paid out and not yet due and owing to creditors . . . to the 
debtor, after deducting any unpaid claim allowed under Section 503(b).” 

Seemingly to the contrary, Section 586(e) provides that the standing trustee “shall collect such 
percentage fee from all payments received by [the standing trustee] under plans in the cases 
under” chapters 12 and 13. 

No Statutory Fees for Standing Chapter 13 Trustees if Dismissal Precedes
Confirmation
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Judge Whipple said that none of the courts of appeals had resolved the conflict in the two 
sections, and the lower courts are in disagreement. She said there is no controlling law in her 
district. 

In deciphering which statute to follow, Judge Whipple said that the “plain language of Section 
1326 is clear.” When a chapter 13 case is dismissed before confirmation, she said that use of the 
word “shall” requires the standing trustee “to return all such payments, including the statutory 
percentage fee being held by the trustee, after deducting any allowed administrative expense 
claims.” 

By comparison, Judge Whipple said that Section 586(e)(2) “lacks such clarity,” in part because it 
deals with collection but not ultimate disposition. 

Consequently, Judge Whipple granted the motion for reconsideration, modified the dismissal 
order, and required the trustee to pay the statutory fee to the debtor. 
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Mistakenly cancelling a mortgage can 
result in a preference but not a fraudulent 

transfer if the cancellation 
 is later rescinded. 

Reperfecting a Mortgage Isn’t Grounds for a 
Fraudulent Transfer 

Rescinding the satisfaction of a mortgage is not a “transfer” and thus cannot form the basis for a 
fraudulent transfer, according to Bankruptcy Judge Deborah L. Thorne of Chicago. 

A mortgage lender mistakenly recorded a satisfaction of mortgage. More than a year before the 
debtor’s bankruptcy, the lender discovered the mistake and recorded a cancellation of the 
satisfaction. While the mortgage was unperfected, the debtor continued paying, evidently not 
knowing about the lender’s mistake. 

In her Sept. 11 opinion, Judge Thorne intimated that the reperfection of the mortgage could have 
been avoided as a preference had the debtor filed bankruptcy within 90 days. 

Since reperfection was outside the preference period, the chapter 11 debtor initiated an adversary 
proceeding alleging that recordation of the cancellation of satisfaction was a fraudulent transfer. 

Although “transfer” includes the creation of a lien, Judge Thorne dismissed the suit because 
there was no transfer to underpin a suit under Section 548(a)(1). 

To effect a transfer, Judge Thorne said that a “debtor must relinquish some” property interest. 
Between the lender and the debtor, the debtor relinquished an interest in the property on granting 
the mortgage 10 years earlier. Recording the mortgage, she said, “does nothing to alter the rights 
and obligations of the parties to the mortgage as between themselves. . . . The recording of a 
mortgage only serves to put later parties . . . on notice that they cannot take a superior legal 
position in the property.” 

The transfer, Judge Thorne said, took place in 2006 when the mortgage was granted and properly 
recorded. Erroneously filing the satisfaction a year before bankruptcy temporarily rendered the 
mortgage unperfected, but “the mortgage and assignment of rents remained perfectly valid as 
between the parties,” the judge said. 

Consequently, Judge Thorne held that “the only relevant ‘transfer’ was the granting of the 
mortgage.” On reperfection, there was no transfer and therefore no basis for a fraudulent transfer 
because “the entirety of the mortgage had already been conveyed.” 

Reperfecting a Mortgage Isn’t Grounds for a Fraudulent Transfer
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Speaker Biographies

Host
Prof. Juliet M. Moringiello is a professor at Widener University Commonwealth Law School 
in Harrisburg, Pa., where she regularly teaches bankruptcy, property, sales, secured transactions 
and a seminar on cities in crisis. Her recent bankruptcy articles have been published in the Illinois 
Law Review, the Washington & Lee Law Review, the Wisconsin Law Review and the Fordham 
Law Review. Prof. Moringiello is the chair-elect of the Pennsylvania Bar Association’s Business 
Law Section, as well as chair of the Section’s Uniform Commercial Code Committee and of 
the Section’s Task Force for the Enactment of the Uniform Voidable Transactions Act. In the 
spring semester of 2010, Prof. Moringiello served as ABI’s Robert M. Zinman Resident Scholar. 
She is an elected member of the American Law Institute and a Uniform Law Commissioner for 
Pennsylvania. Prof. Moringiello received her B.S.F.S. from Georgetown University, her J.D. 
from Fordham University School of Law and her LL.M. from Temple University.

Guests
Erika L. Morabito is a partner, litigator, trial attorney and restructuring lawyer at Foley & Lardner 
LLP in Washington, D.C., and is a member of the firm’s Bankruptcy & Business Reorganizations 
and Business Litigation & Dispute Resolution Practices, as well as its Automotive Industry 
Team. From 2012-15, she served as the national department vice chair for Litigation, as well 
as the vice chair of the firm’s Business Litigation & Dispute Resolution practice. Ms. Morabito 
concentrates her practice in bankruptcy, creditors’ rights, debtor reorganizations and out-of-court 
restructurings. She represents chapter 11 debtors, creditors’ committees, chapter 7 and chapter 11 
trustees, and federal court-appointed receivers, and she frequently advises and represents clients 
in creditors’ rights litigation, avoidance actions, claims disputes, out-of-court restructurings, and 
the purchase and sale of assets under the Bankruptcy Code. In addition, she works in the areas of 
complex commercial litigation, commercial real estate, foreclosures, FDA litigation, loan 
transactions, insurance claims, fiduciary duty litigation, compliance work and environmental 
liability disputes. Ms. Morabito has extensive experience representing individuals, officers and 
directors, businesses, financial institutions, corporations, partnerships and other entities involved 
in commercial transactions, bankruptcy and litigation matters, including fraud and Ponzi scheme 
matters. Ms. Morabito was recognized in Chambers USA: America’s Leading Business Lawyers 
in 2016 and 2017 for her work in bankruptcy/restructuring and was selected for inclusion in the 
2014-17 Washington, D.C., Super Lawyers lists, as well as the 2013 Washington, D.C., 
Super Lawyers – “Rising Stars” list for her work in bankruptcy & creditor/debtor rights and 
business litigation. She was also recommended by The Legal 500 in 2015 for her work in 
the area of corporate restructuring and bankruptcy. Ms. Morabito has served on several 
judicial interview panels and made recommendations for future appointments of judges in the 
Commonwealth of Virginia. She currently serves on the advisory boards for the ABI’s/
Georgetown’s Views from the Bench program and ABI’s Mid-Atlantic Bankruptcy 
Workshop. She is also on the board of governors for the Bankruptcy Section of the Virginia 
State Bar and is a member of the American Bar Association, ABI, the Virginia Bar 
Association, the Arlington County Bar Association, the Fairfax County Bar Association, the 
Walter P. Chandler American Inn of Court, the Northern Virginia Bankruptcy Bar 
Association, the Northern Virginia Women’s Bar Association, the District of Columbia Bar 
and the Federal Bar Association. Ms. Morabito participates in volunteer activities for the 
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Nation’s Capital CARE (Credit Abuse Resistance Education) Program. She is admitted to 
practice in the District of Columbia, Virginia and Maryland, and before the U.S. Supreme 
Court, the U.S. Courts of Appeals for the Fourth and Federal Circuits, the Supreme Court of 
Virginia, the U.S. District Courts for the Eastern and Western Districts of Virginia, the U.S. 
Bankruptcy Court for the Eastern and Western Districts of Virginia, the U.S. Courts of Appeals 
for the District of Columbia and the U.S. District Court for the District of Columbia. Ms. 
Morabito received her B.A. magna cum laude from Oswego State University in 1995, where 
she was also an NCAA scholar athlete, and her J.D. cum laude from Syracuse University 
College of Law  in 1999. 

Hon. Keith L. Phillips is a U.S. Bankruptcy Judge for the Eastern District of Virginia in Richmond, 
sworn in on Aug. 26, 2013. Prior to his appointment, he was a principal of the law firm of Phillips 
& Fleckenstein, PC in Richmond, where he represented debtors, creditors, creditors’ committees 
and trustees in all chapters of the Bankruptcy Code. He also served as a mediator in bankruptcy-
related disputes, as a chapter 7 trustee on the Richmond panel for approximately 27 years, and as 
a chapter 11 trustee, liquidation trustee and state court receiver. Judge Phillips has been a frequent 
lecturer on bankruptcy matters for various bar organizations and has served as a representative 
on the Eastern District of Virginia’s Richmond Division Bankruptcy Bar Liaison Committee. He 
has been a permanent member of the Fourth Circuit Judicial Conference since 1985 and has held 
multiple positions with the Virginia and Richmond Bar Associations. Judge Phillips received his 
undergraduate degree in biology from the College of William & Mary in 1976 and his J.D. from 
the University of Richmond Law School in 1979, where he was a member and editor of the Law 
Review and a member of the McNeil Law Society. Following law school, he clerked for Hon. 
Walter E. Hoffman of the U.S. District Court in Norfolk, Va.




