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I. Brief History of Chapter 12 and Background 
 

a. Significant bankruptcy relief was not available for family farmers for most of the 
history of bankruptcy law until 1986. 
 

i. Section 75 of the Bankruptcy Act of 1933 contained limited assistance to 
the family farmer that required the cooperation of creditors.  The law was 
temporary and it was to expire in 1938. 
 

ii. The Frazier-Lemke Act expanded Section 75 but was also intended to be a 
temporary solution.  It expired in 1949. 
 

b. In 1986 Congress passed legislation to assist the family farmer with the enactment 
of the Family Farmer Bankruptcy Act. 
 

i. On November 26, 1986, chapter 12 was added to the Bankruptcy Code. 
 

ii. But once again bankruptcy relief for the family farmer was intended to be 
temporary response to tightening credit available to family farmers in the 
early and mid- 1980s and the failure of banks and Savings and Loans. 
 

iii. This Act was to expire on October 1, 1993. 
 

c. Congress extended the Act several times (however, there were periods each year 
from 2000 to 2004 when chapter 12 was not available) until Chapter 12 was made 
a permanent chapter to the Bankruptcy Code by 2005 BAPCPA. 
 

d. Chapter 12 provides benefits to the family farmer that are not available in chapter 
11 and chapter 13 such as, higher debt limits than chapter 13, the ability to modify 

																																																													
1  Portions of these materials are taken from a 2014 presentation “Chapter 12: The Best Kept Secret” by the 
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mortgage debt even if a residence, a longer period of time to propose a plan than 
in chapter 13, less complication than chapter 11, etc. 
 

e. The number of case filings fluctuated between 1986 and 2016.  The highest 
number of chapter 12 cases filed in a single year was 6,000 in 1986, shortly after 
its enactment.  The top 3 states with the highest number of chapter 12 cases from 
1986 through 2016 are Nebraska with 1,987 cases, Texas with 1,681 and 
California with 1,422.  Chapter 12, like all bankruptcy chapters, saw a decline in 
filings since 2013.  However, 2016 showed an increase in chapter 12 filings from 
395 in 2013 to 461 in 2016.2 

 
II. Eligibility/Qualification Requirements—Who/What may be a debtor under Chapter 

12. 
 

a. In order to be eligible to file Chapter 12, a debtor must be a “family farmer or a 
family fisherman with regular income.”  11 U.S.C. § 109(f).  To qualify as either 
a “family farmer” or a “family fisherman” the debtor must meet multiple tests 
defined in 11 U.S.C. § 101(18) & (19A), respectively. 
 

b. Family Farmer 
 

i. The Debt Test: 
 

1. First, the debts must be under certain debt limitations. 
 

a. The aggregate debts must not exceed $4,153,150.3 
 

b. In re Vaughan, 100 B.R. 423, 424–25 (Bankr. S.D. Ill. 
1989)—“The ‘aggregate debt’ limitation applicable to 
Chapter 12 debtors is unique in that it, unlike other debt 
limitations under the Code, is unqualified and simple. . . .  
There is no exception under the statute for disputed debts, 
and the plain language of the statute indicates that such 
debts should be considered along with other types of debts 

																																																													
2  These numbers provided by the American Bankruptcy Institute (ABI) based on data from the 
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3  The dollar amounts included in sections 101(18) and 101(19A) (debt limits for family farmers and 
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§ 104(a). 
 



in the threshold test . . . despite their disputed status.” 
(internal citations omitted). 
 

2. Second, not less than 50% of the aggregate noncontingent, 
liquidated debts must be from a “farming operation.” 
 

a. The Bankruptcy Code describes the test for individual 
debtors as, an “individual or individual and spouse engaged 
in a farming operation whose aggregate debts do not 
exceed $4,153,150 and not less than 50 percent of whose 
aggregate noncontingent, liquidated debts (excluding a debt 
for the principal residence of such individual . . . unless 
such debt arises out of a farming operation), on the date the 
case is filed, arise out of a farming operation owned or 
operated by such individual or such individual and 
spouse . . . .” 
 

b. For a corporation or partnership debtor, the Code 
describes this test as follows:  “. . . not less than 50 percent 
of the aggregate noncontingent, liquidated debts one the 
date of filing arise out of the farming operation, exclusive 
of that debt for one dwelling owned by such business entity 
and which an equity holder maintains as its principal 
residence, unless it arose out of the farming operation . . . .” 
(emphasis added). 
 

c. Generally courts hold that a debt is noncontingent “so long 
as all the events giving rise to the debt occurred before the 
commencement of the bankruptcy case, and a debt is 
liquidated if it is susceptible to ready calculation.”  In re 
Haarmann, 387 B.R. 216 (Bankr. S.D. Ill. 2008).   
 

d. The husband and wife’s combined debts are considered for 
purposes of eligibility.  In re Johnson, 73 B.R. 107, 108 
(Bankr. S.D. Ohio 1987)—Husband and wife could not 
file separate Chapter 12 petitions to avoid exceeding the 
debt limits, as the point of Chapter 12 was to treat the 
“family farm as an economic unit worthy of special 
protection.” 
 



ii. The Income Test 
 

1. In addition to the debt limitations and requirements above, for an 
individual debtor to qualify as a family farmer, the individual must 
receive more than 50% of his gross income from a “farming 
operation.”  This income test only applies to individual family 
farmers, not corporate or partnership farmers.  
 

2. The test looks to the debtor’s past performance.  The Code 
provides that for an individual to qualify as a family farmer, “such 
individual [must] . . . receive from such farming operation more 
than 50 percent of such individual’s . . . gross income . . . for—(i) 
the taxable year preceding; or (ii) each of the 2d and 3d taxable 
years preceding the taxable year in which the case concerning such 
individual . . . was filed . . . .”  
 

a. In re Dawes, No. 06-11237, 2008 WL 718304 (Bankr. D. 
Kan. Mar. 14, 2008)—Two tests for income requirement 
(1) tax return test; (2) totality of circumstances. 
 

b. In re McLawchlin, 511 B.R. 422 (Bankr. S.D. Tex. 
2014)—Income received is controlling even if earned in a 
different year. 
 

c. In re Koenegstein, 130 B.R. 281, 284–85 (Bankr. S.D. Ill. 
1991)—Holding that social security disability benefits, 
although excluded from taxable income, are included in 
income for the purposes of determining eligibility for 
Chapter 12 and including a lengthy discussion on the pros 
and cons of following the Tax Code definition of “gross 
income.” 
 

d. In re Sandifer, 448 B.R. 382, 385–86 (Bankr. D.S.C. 
2011)—Courts within the Fourth Circuit define “gross 
income” the same as the Internal Revenue Code—“all 
income from whatever source derived”—and includes the 
income of an S Corporation rather than just the profits. 
 

3. Income must be from “farming operation.”—A “farming 
operation” includes “farming, tillage of the soil, dairy farming, 



ranching, production or raising of crops, poultry, or livestock, and 
production of poultry or livestock products in an unmanufactured 
state.”  11 U.S.C. § 101(21). 
 

a. Courts have developed tests to determine what constitutes a 
“farming operation.” 
 

b. Subject to inherent risks of farming: In re Dakota Lay’d 
Eggs, 57 B.R.  648, 656 (Bankr. D.N.D. 1986) (“Is it a 
typical farming activity . . . ?”); Matter of Armstrong, 812 
F.2d 1024, 1026 (7th Cir. 1987) (cyclical and 
unpredictable nature of farming business). 
 

c. Totality of the Circumstances: Watford v. Fed. Land 
Bank of Columbia (In re Watford), 898 F.2d 1525 (11th 
Cir. 1990)—Totality of the circumstances, considering (1) 
the location of the operation, (2) the nature of the 
enterprise, (3) the type of product and its eventual market, 
(4) the physical presence or absence of family members at 
the property, (5) ownership of traditional farming assets, 
(6) whether the owners are engaged in the process of 
growing or developing crops or livestock, (7) whether the 
operation is subject to the inherent risks of farming.  
 

d. Direct tie to farm productivity: Is the activity tied 
directly to the efficiency of the debtor’s farming operation?  
In re Guinnane, 73 B.R. 129, 132 (Bankr. D. Mont. 
1987). 
 

e. Despite the tests above, there is still much confusion over 
what is or is not a farming operation. 
 

i. Examples that are not farming operations: In re 
Van Air Flying Serv., Inc., 146 B.R. 816 (Bankr. 
E.D. Ark. 1992) (crop dusting service); In re 
Blackwelder Harvesting Co., Inc., 106 B.R. 301 
(Bankr. M.D. Fla. 1989) (citrus harvesting 
service); In re Cluck, 101 B.R. 691 (Bankr. E.D. 
Okla. 1989) (horse breeding); In re Vecchione, No. 
13-42201-MSH, 2013 WL 6164332 (Bankr. D. 



Mass. Nov. 25, 2013) (agri-tourism business which 
initially grew pumpkins and watermelons two years 
prior, but then sledding, ice skating, skate 
sharpening, hay rides, and archery for a fee); In re 
McMahon Family Ltd. P’ship, 495 B.R. 411 
(Bankr. E.D. Wis. 2013) (sale of only 18 potted 
tree seedlings is de minims activity not qualifying as 
family farming operation); but see In re Sugar Pine 
Ranch, 100 B.R. 28, 34 (Bankr. D. Or. 1989) (tree 
farm qualified where there was harvesting of 
merchantable timber on a sustained yield basis). 
 

ii. Examples that are farming operations: In re 
Perkins, No. 13-31277, 2013 WL 5863732 (Bankr. 
E.D. Tenn. Oct. 30, 2013) (caring for cattle owned 
by another entity on land he leases qualified, 
because this constituted at least 50% of gross 
income); In re Buchanan, No. 2:05-0114, 2006 
WL 2090213 (M.D. Tenn. July 25, 2006) 
(boarding and training of horses qualified because it 
constituted 80% of gross income); In re Showtime 
Farms, Inc., 267 B.R. 541 (Bankr. E.D. Tex. 
2000) (raising, boarding, renting of horses as well 
as providing riding lessons and maintaining horse 
pastures qualified); In re Barnett, 162 B.R. 535 
(Bankr. W.D. Mo. 1993) (income from sale of 
farm equipment and property); In re Creviston, 157 
B.R. 380 (Bankr. S.D. Ohio 1993) (renting 
equipment and property); In re Guinnane, 73 B.R. 
129 (Bankr. D. Mont. 1987) (income from hauling 
of third parties’ cattle when it was tied to efficiency 
of debtors’ ranching operations); In re Maike, 77 
B.R. 832 (Bankr. D. Kan. 1987) (majority of 
income from breeding, raising and sale of puppies); 
Matter of Burke, 81 B.R. 971 (Bankr. S.D. Iowa 
1987) (leasing land to corporation owned by the 
debtor’s children for farming qualified, as did salary 
of debtor from such corporation); In re Wolline, 74 
B.R. 208 (Bankr. E.D. Wis. 1987) (operating dairy 
and maintaining horses for riding and leasing – 



horse operation qualified as closely related to 
ranching and faced the same risks as conventional 
farmer, despite recreational listing on tax return). 
 

f. In re Tart, 73 B.R. 78 (Bankr. E.D.N.C. 1987)—To be 
considered to be “engaged in a farming operation” requires 
that the debtor intends to remain a farmer after the 
bankruptcy concludes. 
 

i. Other cases, citing Tart, however, do not believe it 
is as restrictive as it seems at first blush.  Noting a 
footnote where the Tart court admitted that it was 
not setting a timeframe in which a debtor needed to 
be engaged in farming, a court in Idaho held that the 
“decision in Tart . . . can fairly be read as holding 
that, depending upon the facts of each case, a debtor 
need only meet the statutory test for farm income in 
the year preceding the filing year and be engaged in 
farming operations at the time of filing.”  In re 
Nelson, 291 B.R. 861, 870 (Bankr. D. Idaho 
2003). 
 

g. The income must be from the farming operation. The test 
may be difficult to determine when family and other 
personal changes occur.  
 

i. Courts are also split over whether payments under a 
divorce decree should be considered arising from 
the farming operation for purposes of the debt 
limits.  See Matter of Marlatt, 116 B.R. 703 
(Bankr. D. Neb. 1990) (holding that $130,000 debt 
owed to wife in divorce decree was related to the 
farming operation).  But see In re Van Fossan, 82 
B.R. 77 (Bankr. W.D. Ark. 1987) (holding that the 
$295,000 debt to former spouse had not arisen from 
the farming operation). 
 

ii. In re Nelson, 291 B.R. 861 (Bankr. D. Idaho 
2003)—Income as of petition date from farming 
operation makes debtor eligible; debtors did not 



become ineligible when as of confirmation date 
they were no longer operating dairy farm.  
 

iii. The Asset Test—This test only applies to non-individual farmers.  80% of 
the asset value must be from assets related to the “farming operation.” 
 

1. Additionally, the non-individual debtor must be a business entity in 
which “more than 50 percent of the outstanding stock or equity is 
held by one family, or by one family and the relatives of the 
members of such family, and such family or such relatives conduct 
the farming operation, and” 
 

a. more than 80 percent of the value of the assets relate to the 
farming operation;  
 

b. aggregate debts do not exceed $4,153,150 and not less than 
50 percent of the aggregate noncontingent, liquidated debts 
one the date of filing arise out of the farming operation, 
exclusive of that debt for ONE dwelling owned by such 
business entity and which an equity holder maintains as its 
principal residence, unless it arose out of the farming 
operation; and 
 

c. the equity of the entity is not publicly traded. 
 

i. In re McSwine Creek Farms, Inc., 276 B.R. 461 
(Bankr. N.D. Miss. 2000)—An individual debtor 
who would not meet the gross income source 
requirements under section 101(18)(A) may 
incorporate to avoid that requirement and not 
violate the “good faith” filing requirement. 
 

iv. Moreover, a family farmer with “regular annual income” is one “whose 
annual income is sufficiently stable and regular to enable such family 
farmer to make payments under a plan under Chapter 12 of this title.” 11 
U.S.C. § 101(19). 
 

c. A “family fisherman” is: 
 



i. An individual or an individual and spouse engaged in a commercial 
fishing operation— 
 

1. “whose aggregate debts do not exceed $1,924,550 and not less than 
80 percent of whose aggregate noncontingent, liquidated debts 
(excluding a debt for the principal residence of such individual . . . 
unless such debt arises out of a commercial fishing operation), on 
the date the case is filed, arise out of a commercial fishing 
operation owned or operated by such individual” and  
 

2. “who receive from such commercial fishing operation more than 
50 percent of such individual’s or such individual’s . . . gross 
income for the taxable year preceding the taxable year in which the 
case concerning such individual or such individual . . . was 
filed . . . .” 
 

a. For individual filer, the husband and wife’s combined debts 
and income are considered for the purposes of the three-
part tests mentioned above.  See 11 U.S.C. § 302(a). 
 

ii. A business entity— 
 

1. in which more than 50 percent of the outstanding equity is held 
by— 
 

a. one family that conducts the operation or  
 

b. relatives of that family, and 
 

c. (I) more than 80 percent of the value of the assets are 
related to the fishing operation; (II) its aggregate debts are 
less than $1,924,550 and not less than 80 percent of the 
aggregate noncontingent, liquidated debts (excluding one 
dwelling used as such by an equity holder as principal 
residence, unless it arises from the operation), on the date 
of the case, arise out of a commercial fishing operation 
operated by such a business entity; and (III) equity interests 
in the entity are not publicly traded. 
 



iii. A “Family fisherman with regular annual income” is one “whose annual 
income is sufficiently stable and regular to enable such family fisherman 
to make payments under a plan under chapter 12 of this title.”  11 U.S.C. § 
101(19B). 
 

1. Lakefront Investors LLC v. Clarkson, 484 B.R. 72, 74–75 (D. 
Md. 2012)—Holding that individuals engaged in “aquaculture 
activities” qualify as being engaged in a “commercial fishing 
activity.”4  Aside from this case; however, there is scant other 
analysis of what constitutes a “commercial fishing activity.” 
 

2. “Aquaculture” activities include “raising for market any species of 
fish, shrimp, lobsters, urchins, seaweed, shellfish, or other aquatic 
species or products of such species.”  Id. at 75 n.7 (quoting 11 
U.S.C. § 101(7A)) (internal quotes omitted). 
 

III. Required Filings 
 

a. Rule 1007 
 

i. Schedules and Statements must be filed within 14 days of petition.  
 

ii. But, debtors do not have to file a Statement of Intention. 
 

iii. Furthermore, only an individual debtor must complete credit counseling.  
The Code does not require a Chapter 12 debtor that is an entity to do so.  
See 11 U.S.C. § 109(h); Fed. R. Bankr. P. 1007(b)(3). 
 

iv. A corporate debtor must file with its petition a list “containing the name 
and address of each entity included or to be included on Schedules D, E/F, 
G, and H”, as well as a Corporate Ownership Statement with the 
information required by Rule 7007.1.  Fed. R. Bankr. P. 1007(a). 
 

1. Federal Rule of Bankruptcy Procedure 7007.1 requires a 
corporation to files “two copies of a statement that identifies any 
corporation, other than a governmental unit, that directly or 
indirectly owns 10% or more of any class of the corporation’s 
equity interest, or states that there are no entities to report” with its 

																																																													
4  This debtor, however, did not qualify as a “fisherman” under Chapter 12, because his aggregate debts 
exceeded the limits proscribed by the Bankruptcy Code.  See Clarkson, 484 B.R. at 76. 



first appearance, pleading, motion, response, or other request 
addressed to a court. 
 

IV. The Plan—11 U.S.C. § 1222. 
 

a. Timing—Plan must be filed within 90 days after filing the petition. Court may 
extend deadline if debtor can show the “need for an extension is attributable to 
circumstances for which the debtor should not justly be held accountable.” 11 
U.S.C. §1221. 
 

b. Required Plan Provisions—The plan “shall”: 
 

i. Provide for payments of fixed amount to the trustee on a regular basis; 
 

1. Not necessarily monthly, depends on nature of farming activities 
and cash flow, frequently quarterly, sometimes annually.  11 
U.S.C. § 1222(a). 
 

ii. Pay all disposable income to trustee over a 3 to 5 year period; 
 

1. 11 U.S.C. § 1225(b)(1)(C) requires at least 3 years. 11 U.S.C. 
§1222(c) limits a plan to 5 years.  
 

2. Payments to secured creditors can be paid for longer than 5 years 
outside the plan.  
 

3. Disposable income is all income not needed to pay living expenses 
and expenses necessary for the continued operations of farm.  11 
U.S.C. § 1225(b). 
 

iii. Provide for full payment of all priority claims (unless creditor agrees to a 
different treatment) 
 

1. May pay less than full payment of domestic support obligations if 
paying all disposable income into the plan for 5 years.  11 U.S.C. § 
1222(a)(4). 
 

c. Optional Plan Provisions—11 U.S.C. §1222(b). 
 

i. Many of the same provisions as Chapter 13. See 11 U.S.C. § 1322(b). 



 
ii. “Super Provisions” modify the rights of holders of secured claims, or of 

holders of unsecured claims. 
 

1. Including modification of the debtor’s residential mortgage.  
 

V. Plan Confirmation—11 U.S.C. § 1225(a). 
 

a. The court “shall” confirm a plan if: 
 

i. Proposed in good faith; 
 

ii. Meets liquidation analysis; 
 

iii. Secured creditors accept treatment OR provide to pay at least the present 
value of collateral securing claim OR surrender collateral; 
 

iv. Feasible; and 
 

v. All post-petition domestic supports obligations have been paid. 
 

b. If Trustee or unsecured creditor objects to confirmation then plan may not be 
approved unless: 
 

i. Plan pays unsecured claim in full; 
 

ii. All disposable income is projected to paid to the Trustee over a 3 to 5 year 
plan; or  
 

iii. Value of property to be distributed under the plan is not less than the 
debtor’s projected disposable income. 11 U.S.C. § 1225(b)(1). 
 

c. Valuation—Replacement value is the appropriate measure of value.  Assocs. 
Comm. Corp. v. Rash, 520 U.S 953 (1997).  
 

i. Rash standard has been adopted in Chapter 12 cases. See, e.g., In re 
McElwee, 449 B.R. 669 (Bankr. N.D. Pa. 2011). 
 

1. Interest Rate—Till standard used in determining amount required 
to pay “present value.”  



 
d. Feasibility—Generally liberally construed, but more contested than in Chapter 13, 

due to the unpredictable nature of farming in general.  
 

i. Must show that payments can be made. Requires a thorough budget of 
projected income and expenses. This should be prepared prior to case 
filing if at all possible.  
 

e. Confirmation hearing shall be concluded not later than 45 days after the filing of 
the plan.  
 

f. Practice Pointers 
 

i. Review last three (3) years tax returns. 
 

ii. Take a field trip to the “Farm.” 
 

iii. Obtain valuations prior to filing. 
 

iv. Review all loan documents. 
 

VI. What’s Different in Chapter 12? 
 

a. Co-Debtor Stay 
 

i. “[A] creditor may not act, or commence or continue any civil action, to 
collect all or any part of a consumer debt of the debtor from any individual 
that is liable on such debt with the debtor, or that secured debt, unless— 
 (1) such individual became liable on or secured such debt in the 
ordinary course of such individual’s business; or  
 (2) the case is closed, dismissed, or converted to a case under 
chapter 7 of this title.” 11 U.S.C. § 1201(a). 
 

ii. After a hearing, “the court shall grant relief from the stay provided by 
subsection (a) . . . with respect to a creditor, to the extent that— 
 (1) as between the debtor and the individual protected under 
subsection (a) of this section, such individual received the consideration 
for the claim held by such creditor;  
 (2) the plan filed by the debtor proposes not to pay such claim; or  



 (3)such creditor’s interest would be irreparably harmed by 
continuation of such stay.”  11 U.S.C. § 1201(c). 
 

1. The co-debtor stay may be retroactively annulled in order to 
balance the equities of the parties.  See, e.g., Colvin v. Amegy 
Mortg. Co., LLC (In re Colvin), Adv. No. 12-05106-CAG, 2015 
WL 128036 (Bankr. W.D. Tex. Jan. 8, 2015) (annulling the co-
debtor stay and thus dismissing action for violation of the co-
debtor stay allegedly resulting from foreclosure action in case in 
which relief from section 362 had been previously granted). 
 

2. If the request is made under (c)(2), the stay is terminated twenty 
days after the request, unless the debtor or any individual that is 
liable on such debt files and serves upon such party in interest a 
written objection to the taking of the proposed action. 11 U.S.C. § 
1201(d). 
 

iii. Importantly, courts have held that because sections 1201 and 1301 are 
nearly identical, the case law interpreting the co-debtor stay in chapter 13 
cases applies to chapter 12 cases as well.  See In re SFW, Inc., 83 B.R. 
27, 30 (Bankr. S.D. Cal. 1988) (“The legislative intent that Chapter 13 
case law control interpretation of Chapter 12 provisions which are nearly 
identical in substance is clear.”);  In re Bigalk, 75 B.R. 561, 565 (Bankr. 
D. Minn. 1987) (“Section 1201 is a verbatim reenactment of 11 U.S.C. § 
1301 in the Chapter 12 context.  As a result, the legislative history of, and 
the caselaw development under, § 1301 are appropriately consulted in 
applying § 1201.”). 
 

iv. In re SFW, Inc., 83 B.R. 27 (Bankr. S.D. Cal. 1988)—Holding that relief 
from co-debtor stay was inappropriate when the “debtor undertook the 
loans to enhance the profit making potential of its family farm operations,” 
making the loans of a “commercial,” rather than of a “consumer,” nature. 
 

1. “Consumer debt” means “debt incurred by an individual primarily 
for a personal, family, or household purpose.” 11 U.S.C. § 101(8). 
 

2. In re Circle Five, Inc., 75 B.R. 686, 688 (Bankr. D. Idaho 
1987)—“‘Family’ does not include relatives who are not a part of 
the debtor’s household, nor does it include adult children.” 
 



b. Cash Collateral and Adequate Protection  
 

i. 11 U.S.C. 363(c)(2)—“The [debtor-in-possession] may not use, sell, or 
lease cash collateral under paragraph (1) of this subsection unless— (A) 
each entity that has an interest in such cash collateral consents; or (B) the 
court, after notice and a hearing, authorizes such use, sale, or lease in 
accordance with the provisions of this section.” 
 

ii. 11 U.S.C. § 1205(b)—The debtor may be required to provide adequate 
protection to a secured creditor in certain circumstances such as when a 
creditor requests relief from the automatic stay, when the debtor proposes 
to use, sell, or lease property, or when the debtor desires to borrow money 
or incur credit secured by a priming lien. 
 

1. 11 U.S.C § 363(a)—Defines cash collateral.  Generally means 
cash, securities or other “cash equivalents . . . in which the estate 
and an entity other than the estate have an interest and includes the 
proceeds, products, offspring, rents or profits of property.”  
 

a. The debtor may use cash collateral only upon the 
conditions set forth in 11 U.S.C. § 363(c)(2). Section 
363(c)(2) requires either consent by the creditor to the use 
of its cash collateral, or a court order authorizing its use.  
 

b. “Under § 363(e), in all cases the debtor must provide 
adequate protection of the creditor’s interest as a condition 
of using cash collateral.”  In re Wilson, 378 B.R. 862 
(Bankr. D. Mont. 2007) (citing Scottsdale Medical 
Pavilion v. Mutual Benefit Life Ins. Co. in Rehabilitation, 
159 B.R. 295, 302 (B.A.P. 9th Cir. 1993)). 
 

2. Farm Products may be defined by state law and may be identified 
in the security agreement.  
 

a. A secured creditor’s lien on “Farm Products” contemplates 
a crop “to be grown” sometimes in the future and a 
creditor’s lien on “Farm Products” will attach to after 
acquired collateral. Therefore, consent of the creditor must 
be obtained or adequate protection provided prior to using 



proceeds from future crops. In re Moore, 465 B.R. 111 
(Bankr. N.D. Miss. 2011). 
 

3. Chapter 12 has its own separate treatment of adequate protection. 
11 U.S.C. § 1205(a) specifically states that section 361 does not 
apply in Chapter 12.  
 

4. 11 U.S.C § 1205(b) provides the manner in which adequate 
protection can  be provided: 
 

a. Making a cash payment or periodic cash payments to the 
secured creditor to the extent that the use, sale, or lease of 
the secured creditor’s collateral results in a decrease in the 
value of the property securing the secured creditor’s claim; 
 

b. Providing the secured creditor an additional or replacement 
lien to the extent of the use of cash collateral; 
 

c. Paying to the secured creditor “for the use of the farmland 
the reasonable rent customary in the community where the 
property is located, based upon the rental value, net 
income, and earning capacity of the property; or 
 

d. Granting other relief, “other than entitling such entity to 
compensation allowable under section 503(b)(1) of this title 
as an administrative expense” as will adequately protect the 
secured creditor’s interest in the property. 
 

e. Adequate Protection can be provided in the form of an 
equity cushion.  In re Wilson, 378 B.R. 862 (Bankr. D. 
Mont. 2007). 
 

f. “Case law does not generally support finding that a lien on 
crops to be grown in the future constitutes adequate 
protection for the use of cash collateral in either Chapter 11 
or Chapter 12 cases.” The risks of farming are too great for 
a lien on future crops to provide adequate protection.  In re 
Walker, No. 10-72459, 2011 Bankr. LEXIS 690 (Bankr. 
C.D. Ill. Mar. 7, 2011). 
 



c. Practice Pointers—Do a UCC search and a real property title search prior to filing 
to determine the extent and perfection of any liens against the debtor’s real and/or 
personal property.  Do not rely on the debtor’s understanding of the creditor’s 
lien.  Frequently almost all property used in connection with the farming 
operation will serve as collateral in addition to the proceeds of any crops and any 
offspring of any livestock. The perfection of the lien must be checked.  If liens 
exist, and they usually will, negotiate the use of cash collateral with the creditor(s) 
pre-petition and prepare an agreed order for use of cash collateral or prepare and 
file a motion for use of cash collateral with the petition. 
 

VII. Operations Post-Petition Operations—11 U.S.C. § 1203. 
 

a. “Subject to such limitations as the court may prescribe, a debtor in possession 
shall have all the rights, other than the right to compensation under section 330, 
and powers, and shall perform all the functions and duties, except the duties 
specified in paragraphs (3) and (4) of section 1106(a), of a trustee serving in a 
case under chapter 11, including operating the debtor’s farm or commercial 
fishing operation.” 
 

i. In re Double J Cattle Co., 203 B.R. 484 (Bankr.  D. Wyo. 1995)—
Chapter 12 debtor had strong-arm powers under 11 U.S.C. § 544(a) to 
avoid unperfected lien in its cattle regardless of whether it knew of lien’s 
existence.  
 

ii. In re Eckberg, 446 BR 909 (Bankr. C.D. Ill. 2011)—Chapter 12 debtor 
had right to enter into postpetition grain contracts without notice or 
hearing because contracts were obligations undertaken in ordinary course 
of business. 
 

b. Generally, a “debtor shall remain in possession of all property of the estate.” 11 
U.S.C. § 1207(b). 
 

i. Unlike chapter 11, the term “debtor in possession” is not defined in 
chapter 12. 
 

ii. Following notice a hearing, a debtor may be removed as “a debtor in 
possession for cause, including fraud, dishonesty, incompetence, or gross 
mismanagement of the affairs of the debtor.” 11 U.S.C. § 1204(a). 

 
VIII. Modification of Plans—11 U.S.C. § 1229. 



 
a. Change of circumstances 

 
i. In re Hudson, No. 3:09-bk-07857-JAF, 2014 WL 837490 (Bankr. M.D. 

Fla. Feb. 28, 2014) (Funk, J.). Debtor’s receipt of $100,000 grant based 
on losses and $175,000 settlement with meat processor without approval 
of Court supported Trustee’s request to modify based on change of 
circumstances despite debtor’s argument that funds were necessary to 
continue farming operations.  Note: debtor did not provide required annual 
net disposable income affidavits as required by the confirmation order, 
and it appears this was only discovered after the trustee filed a request for 
production. 
 

ii. In re Couchman, 477 B.R. 807 (Bankr. D. Kan. 2012).  Debtor sought 
modification of plan, creditor objected as modification changed drop dead 
provision in confirmed plan.  Court held that confirmed plan contemplated 
amendments, and if amended plan had been proposed as the original plan 
it would have been confirmable.  In determining whether to modify a 
drop-dead provision in the plan the Court should consider the reasons 
behind the default, including change of circumstances. 

 
IX. Chapter 12 Trustee—11 U.S.C. § 1202. 

 
a. Appointed by United States Trustee under 28 U.S.C. § 586(b).  If a sufficient 

number of cases are present in the district, the U.S. Trustee will appoint a 
standing trustee for that location.  Id; 11 U.S.C. § 322.  If there is not a sufficient 
number of cases to appoint a standing trustee, then “the United States trustee shall 
appoint one disinterested person to serve as trustee in the case or the United States 
Trustee may serve as trustee in the case if necessary.” 
 

b. 11 U.S.C. § 1202(b): “The trustee shall:” 
 

i. “perform duties in specified in sections 704(a)(2), (a)(3), (a)(5), (a)(6), 
(a)(7), and (a)(9);” 
 

ii. “perform duties specified in section 1106(a)(3) and (a)(4) . . . if the Court, 
for cause and on request of a party in interest, the trustee, or the United 
States Trustee, so orders;” 
 



1. In re Gross, 121 B.R. 587, 590 (Bankr. D.S.D. 1990)—“Cause,” 
in this context, is any “reliable information that the debtor 
fraudulently dealt with estate assets.”   
 

2. Moreover, the duties of a trustee under subsections 1106(a)(3) and 
(a)(4) are governed by the trustee’s duties in chapter 11 cases 
applying those provisions.  Id. at 591. 
 

iii. “appear and be heard at any hearing that concerns— 
 (A)the value of property subject to a lien,  
 (B)confirmation of a plan,  
 (C) modification of the plan after confirmation, or  
 (D)the sale of property of the estate;” 
 

iv. “ensure that the debtor commences making timely payments required by a 
confirmed plan;” 
 

1. The duties of the chapter 12 trustee are generally supervisory, like 
those in chapter 13, unless the debtor in possession is removed at 
which point the trustee steps into the position of the debtor like a 
chapter 11 trustee (7 NORTON BANKR. L. & PRAC. 3d § 126:1 
(2014)). 
 

a. See, e.g., In re Fulkrod, 973 F.2d 801, 802 (9th Cir. 1992) 
(“Congress clearly intended that the trustee in bankruptcy 
play a significant role in the administration of estates under 
Chapter 12.  Under 11 U.S.C. § 1202, the trustee is required 
to account for property received, ensure that the debtor 
makes timely payments, examine proof of claims [sic], 
oversee the discharge of the debtor, furnish information 
concerning the estate, make a final report and accounting, 
appear at hearings and perform a host of other services for 
the debtor and the bankruptcy court.”); In re Caudill, 82 
B.R. 969, 973 (Bankr. S.D. Ind. 1988) (“As an officer of 
the Court [the trustee] assisted each and all of the parties 
litigant in delineating the particular issues of their disputes, 
the extent thereof, and played a major role in their 
resolution.”). 
 



2. Courts are split regarding whether a Chapter 12 debtor may make 
payments directly to creditors instead of through the trustee; 
however, more courts seem to hold it is allowed.  Compare In re 
Fulkrod, 973 F.2d 801, 802–03 (9th Cir. 1992) (“[T]here is 
nothing in Chapter 12 that explicitly authorizes a debtor to make 
direct payments to impaired creditors. . . . Consequently, we now 
hold that Chapter 12 of the bankruptcy code does not authorize a 
debtor to make payments directly to creditors . . . .”), with In re 
Wagner, 36 F.3d 723, 726 (8th Cir. 1994) (disagreeing with the 
Ninth Circuit’s inference that because the trustee’s commission 
comes from a fee based on a percentage of the debtor’s payments, 
Congress intended all payments to go through the trustee). 
 

v. “if the debtor ceases to be a debtor in possession, perform the duties 
specified in sections 704(a)(8), 1106(a)(1), (a)(2), (a)(6), and (a)(7), and 
1203;” 
 

1. After the debtor ceases to be a debtor in possession, the trustee’s 
duties become much more akin to those of a chapter 11 trustee, 
including the right to operate the farming or fishing operation.  See 
In re Teigen, 123 B.R. 887, 888–89 (Bankr. D. Mont. 1991) 
(citing approvingly the discussion of the chapter 12 trustee’s duties 
pre- and post-removal of the debtor as debtor in possession and 
comparing those duties to the duties of a chapter 13 and chapter 11 
trustee respectively). 
 

2. Accordingly, must (1) file periodic reports and summaries, (2) file 
lists, schedules, and statements, (3) furnish information to tax 
authorities, and (4) if plan is confirmed, file such reports as 
necessary for the court.  Furthermore, also assumes all rights of 
chapter 11 trustee, such as (1) employment of professionals, (2) 
use, sale, lease of property, (3) obtain credit, (4) assume/reject 
executory contracts/leases, (5) arrange for utility deposits, (6) 
recover preferential transfers, (7) recover fraudulent transfers, (8) 
request turnover, (9) utilize trustee’s avoidance powers, (10) set 
aside postpetition transfers, (11) recover setoffs, (12) file proofs of 
claims for creditors, (13) object to claims, and (14) exercise any 
other powers of a chapter 11 trustee (7 NORTON BANKR. L. & 

PRAC. 3d § 126:6 (2014)). 
 



vi. “if with respect to the debtor there is a claim for a domestic support 
obligation, provide the applicable notice specified in subsection (c).” 
 

1. Trustee should notice the holder of a domestic support obligation 
that he/she may use the services of the state child support 
enforcement agency for assistance in collecting such support 
during the pendency of a chapter 12 case as well as when the 
debtor receives his/her discharge. 

 
2. Trustee should also give notice to such state enforcement agency, 

including the name, address, and phone number of the claim holder 
as well as when the debtor receives his/her discharge. 

 
X. Tax Issues 

 
a. Treatment Under a Plan—11 U.S.C. § 1222. 

 
i. “The plan shall—  

. . . 
 2) provide for full payment, in deferred cash payments, of all 
claims entitled to priority under section 507, unless— 
  (A) the claim is a claim owed to a governmental unit that 
arises as a result of the sale, transfer, exchange, or other disposition of any 
farm asset used in the debtor’s farming operation, in which case the claim 
shall be treated as an unsecured claim that is not entitled to priority under 
section 507, but the debt shall be treated in such manner only if the debtor 
receives a discharge . . . .”  11 U.S.C. § 1222(a). 
 

ii. Hall v. United States, 132 S. Ct. 1882 (2012)—“[T]he federal income tax 
liability resulting from petitioners’ postpetition farm sale is not ‘incurred 
by the estate’ under § 503(b) and thus is neither collectible nor 
dischargeable in the Chapter 12 plan.”  The ruling turns on the fact that a 
chapter 125 bankruptcy estate is not a taxable entity under the terms of the 
Bankruptcy and Tax Codes, and, thus, the postpetition income derived 
therefrom is taxable only as to the debtor.  Id. at 1889. 
 

b. Special Tax Provisions—11 U.S.C. § 1231. 

																																																													
5  The Supreme Court reaches this conclusion by relying on chapter 13 case law, citing 8 Collier ¶ 
1200.01[5], at 1200–10; In re Lopez, 372 B.R. 40, 45 n.13 (B.A.P. 9th Cir. 2007); Justice v. Valley Nat’l Bank, 849 
F.2d 1078, 1083 (8th Cir. 1988). 



 
i. “The issuance, transfer, or exchange of a security, or the making or 

delivery of an instrument of transfer under a plan confirmed under section 
1225 of this title, may not be taxed under any law imposing a stamp tax or 
similar tax.”  11 U.S.C. § 1231(a). 
 

ii. “The court may authorize the proponent of a plan to request a 
determination, limited to questions of law, by any governmental unit 
charged with responsibility for collection or determination of a tax on or 
measured by income of the tax effects, under section 346 of this title and 
under the law of imposing such tax, of the plan.  In the event of an actual 
controversy, the court may declare such effects after the earlier of— 
 (1) the date on which such governmental unit responds to the 
request under this subsection; or  
 (2) 270 days after such request.”  11 U.S.C. § 1231(b). 
 

XI. Chapter 12 Discharge–11 U.S.C. § 1228. 
 

a. Regular Discharge–11 U.S.C. § 1228(a). 
 

i. Available once the debtor has completed making all payments to the 
trustee under the plan and, if applicable, the debtor has certified that all 
domestic support obligation amounts have been paid. 
 

ii. Debtor does not have to have completed all other payments under the plan. 
 

iii. Discharges three major categories of debt: 
 

1. all debts provided for by the plan; 
 

2. claims allowed under section 503; and 
 

3. claims disallowed under section 502 
 

iv. Does not discharge: 
 

1. secured claims for which the plan provides to be paid over a period 
extending beyond the commitment period of the plan under section 
1222(c); and 
 



2. debts of type specified in section 523(a). 
 

b. Hardship Discharge–11 U.S.C. § 1228(b). 
 

i. If a debtor has not completed plan payments to the trustee, he may receive 
a hardship discharge, after confirmation and after notice and a hearing, if: 
 

1. the debtor’s failure results from circumstances for which he should 
not be held justly accountable; 
 

2. the value of property already distributed meets the best interests of 
the creditors test; and 
 

3. modification of the plan is not practicable. 
 

ii. These requirements are identical to those under Chapter 13.  See 11 U.S.C. 
§ 1328(b). 
 

iii. The hardship discharge only discharges: 
 

1. unsecured debts provided for by the plan and 
 

2. debts disallowed under section 502. 
 

iv. Conversion to another chapter for which the debtor is eligible remains an 
option. 
 

c. Discharge Hearing–11 U.S.C. § 1228(f). 
 

i. Before the debtor may receive a discharge, the court must “after notice 
and a hearing” find that there is no reasonable cause to believe that  
 

1. section 522(q)(1) may apply to the debtor; or 
 

2. there is a pending proceeding in which the debtor may be found 
guilty of a felony described in section 522(q)(1)(A), which deals 
with abuse of the bankruptcy process; or 
 



3. there is a pending proceeding in which the debtor may be found 
liable for a debt described in section 522(q)(1)(B), which relates to 
violations of security laws, fiduciary duties, or certain misconduct. 


