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High court to decide whether a false 
oral statement about one asset results 

 in nondischargeability. 

Supreme Court Grants Certiorari in a Third 
Bankruptcy Case This Term 

On Jan. 12 the Supreme Court granted certiorari and will review Lamar, Archer & Cofrin LLP v. 
Appling, 16-1215 (Sup. Ct.), to resolve a split of circuits and decide whether a false oral 
statement about one asset is a statement of “financial condition” that must be in writing to result 
in denial of discharge of a debt under Section 523(a)(2). 

The case will be argued, with a decision handed down before the Court’s term ends in late June. 
With Appling, the high court will decide three bankruptcy cases this term. 

On Nov. 6, the justices heard oral argument in Merit Management Group LP v. FTI Consulting 
Inc., 16-784 (Sup. Ct.), dealing with the safe harbor in Section 546(e). In U.S. Bank NA v. The 
Village at Lakeridge LLC, 15-1509 (Sup. Ct.), argued on Oct. 31, the Supreme Court will 
prescribe the standard of appellate review for non-statutory insider status. Decisions in those 
cases could come down in the next few weeks. 

On the issue in Appling, the courts of appeals are evenly split. The Eleventh and Fourth Circuits 
hold that a false oral statement about one asset is a statement of “financial condition” that must 
be in writing to result in denial of discharge of a debt under Section 523(a)(2). The Fifth and 
Tenth Circuits ruled to the contrary, holding that misrepresenting one asset can result in 
nondischargeability of the debt owing to the creditor to whom the misrepresentation was made. 

Among the lower courts, a majority follow the Eleventh and Fourth Circuits. 

In the Eleventh Circuit case that the justices will review, a client told his lawyers that he 
expected a large tax refund that would enable him to pay his legal bills. Based on that 
representation, the lawyers continued working. 

Although the refund was smaller than represented, the client spent it on his business, falsely 
telling his lawyers that he had not received the refund. The lawyers continued working. Later, 
they obtained a judgment they could not collect when the client filed bankruptcy. 

The bankruptcy judge held that the claim for legal fees was not discharged. The ruling in 
bankruptcy court was upheld in district court, but the Eleventh Circuit reversed in a Feb. 15 

Supreme Court Grants Certiorari in a Third Bankruptcy Case This Term
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opinion authored by Circuit Judge William Pryor. Appling v. Lamar, Archer Cofrin LLP (In re 
Appling), 848 F.3d 953 (11th Cir. Feb. 15, 2017). 

The high court will be interpreting Sections 523(a)(2)(A) and 523(a)(2)(B). Under (a)(2)(B), a 
debt will not be discharged if it resulted from a materially false written statement “respecting the 
debtor’s . . . financial condition.” 

Under (a)(2)(A), a debt will not be discharged if it resulted from “a false representation or actual 
fraud, other than a statement respecting the debtor’s . . . financial condition.” 

The creditor who lost in the Eleventh Circuit filed a petition for certiorari in April. In June, the 
justices invited the Solicitor General “to file a brief in this case expressing the views of the 
United States.” 

In a brief on Nov. 9, the Solicitor General recommended that the high court hear the case 
because there is a deepening circuit split over an “important and recurring” question. The 
government also took the position that the Eleventh Circuit was correct in holding that a false 
oral statement about one asset should not result in nondischargeability of a debt. 

If the justices reverse the Eleventh Circuit, bankruptcy law will mean that someone who utters a 
big lie can win a discharge of debt when making a small lie can mean a nondischargeable debt. 

Here are the examples. If the debtor says orally, “I have a $10 million net worth,” that statement 
will not make a debt nondischargeable because all circuits would agree it’s a statement about 
“financial condition” that must be in writing before resulting in nondischargeability. 

By way of contrast, assume the debtor owns many properties and says orally, “One property I 
own is worth $10 million.” In the Fifth and Tenth Circuits, the statement could make the debt 
nondischargeable if it were false because those courts of appeals believe that the representation 
would not concern “financial condition” because it says nothing about the debtor’s overall net 
worth. 

In the Fifth and Tenth Circuits, a debtor could safely misrepresent his or her net worth without 
the risk of dischargeability, but the same debtor in those circuits would end up with a 
nondischargeable debt for misrepresenting only one asset. In other words, the Supreme Court 
will decide whether a smaller lie is more dangerous to dischargeability than a big lie. 

Like Merit Management, Appling gives the Supreme Court another opportunity to decide a 
bankruptcy case by focusing more on the perceived purpose as opposed to the language of the 
statute. Like the Eleventh Circuit, perhaps the justices will recognize that human beings are 
prone to puffery and that creditors should take oral statements about financial condition with a 

http://www.scotusblog.com/wp-content/uploads/2017/11/16-1215-SG-brief.pdf
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grain of salt, regardless of whether the statement concerns one asset or overall financial 
condition. 

To read ABI’s discussions of the Merit Management and Lakeridge oral arguments, click 
here and here, respectively. 

The Appling case in the Supreme Court is Lamar, Archer & Cofrin LLP v. Appling, 16-1215 
(Sup. Ct.). 

https://www.abi.org/newsroom/daily-wire/supreme-court-primed-to-hold-safe-harbor-inapplicable-if-bank-is-a-%E2%80%98mere-conduit
https://www.abi.org/newsroom/daily-wire/supreme-court-primed-to-hold-safe-harbor-inapplicable-if-bank-is-a-%E2%80%98mere-conduit
https://www.abi.org/newsroom/daily-wire/justices-hear-argument-in-lakeridge-on-appellate-standards-for-nonstatutory
http://www.scotusblog.com/case-files/cases/lamar-archer-cofrin-llp-v-appling/
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First Circuit follows the Fourth 
Circuit’s Lubrizol and rejects the  

Seventh Circuit’s Sunbeam. 

Circuit Split Deepens on Rejection of 
 Trademark Licenses 

Pointedly disagreeing with the Seventh Circuit, the First Circuit deepened an existing split by 
adopting the Fourth Circuit’s conclusion in Lubrizol and holding that rejection of a trademark 
license agreement precludes the licensee from continuing to use the license. 

 
The 2/1 opinion from the First Circuit on Jan. 12 reversed the Bankruptcy Appellate Panel 
which, to the contrary, had followed Circuit Judge Frank Easterbrook’s decision in Sunbeam 
Products Inc. v. Chicago American Manufacturing LLC, 686 F.3d 372 (7th Cir. 2012).  In 
Sunbeam, the Seventh Circuit rejected the Fourth Circuit’s rationale in Lubrizol Enterprises Inc. v. 
Richmond Metal Finishers Inc., 756 F.2d 1043 (4th Cir. 1985). 

 
In simple terms, the First Circuit’s decision means that the licensee of patents can continue using 
the technology after rejection as a consequence of Section 363(n), but the same licensee cannot 
continue using trademark licenses that went along with the technology. 

 
The Genesis of Section 365(n) 

 
In Lubrizol, the Fourth Circuit ruled in 1985 that rejection of an executory contract licensing 
intellectual property halted the non-bankrupt’s right to use patents, trademarks and copyrights. 
Three years later, Congress responded by adding Section 365(n), which, in conjunction with the 
definition of “intellectual property” in Section 101(35A), provides that the non-debtor can elect 
to continue using patents, copyrights and trade secrets despite rejection of a license. 

 
The amendment conspicuously omitted reference to trademarks. The Senate Report said that the 
amendment did not deal with trademarks because the issue “could not be addressed without more 
extensive study.” According to the report, Congress decided to postpone action “to allow the 
development of equitable treatment of this situation by bankruptcy courts.” 

 
Since then, courts split into two camps. One group takes a negative inference from the omission 
of trademarks from Section 365(n) by holding that rejection terminates the right to use a 
trademark, although the licensee could elect to continue using patents covered by the same 
agreement. 

 
In Sunbeam, the Seventh Circuit split with the Fourth in 2012. Judge Easterbrook acknowledged 
that Section 365(n) does not preserve the right to use trademarks, but at the same time does not 

Circuit Split Deepens on Rejection of Trademark Licenses
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prescribe the consequences of rejection. Judge Easterbrook instead relied on Section 365(g), 
which teaches that rejection “constitutes a breach” of contract. 

Judge Easterbrook reasoned that a licensor’s breach outside of bankruptcy would not preclude 
the licensee from continuing to use a trademark. He ruled that rejection converted the debtor’s 
unfulfilled obligations into damages. He said that “nothing about this process implies than any 
other rights of the other contracting party have been vaporized.” He added that Lubrizol has been 
“uniformly criticized” by scholars and commentators. 

The First Circuit Case 

Before bankruptcy, the debtor in the case before the First Circuit had granted the licensee a non-
exclusive, irrevocable, fully paid, transferrable license to its intellectual property including 
patents. However, the irrevocable license excluded the debtor’s trademarks. 

Separately, the license agreement granted a non-exclusive, non-transferable, limited license to 
use the debtor’s trademarks.  

The day after filing a chapter 11 petition, the debtor filed a motion to reject the trademark and 
patent licenses as executory contracts under Section 365(a). During the ensuing litigation, the 
debtor conceded that Section 365(n) allowed the licensee to retain its rights in the intellectual 
property and patents, but not the trademarks.  

Ultimately, the bankruptcy court ruled that Section 365(n) did not preserve the licensee’s rights 
in the trademarks. The bankruptcy judge believed that the omission of trademarks from 
definition of intellectual property in Section 101(35A) meant that Section 365(n) does not protect 
rights in trademarks. 

On the first appeal, the BAP followed Sunbeam and reversed the bankruptcy court, calling 
Lubrizol “draconian” and saying that rejection does not “vaporize” trademark rights. To read 
ABI’s report on the BAP opinion, click here.  

With regard to trademarks, Circuit Judge William J. Kayatta, Jr. reversed the BAP in a 2/1 
opinion, holding that the right to use trademarks did not survive rejection. 

Judge Kayatta said that Sunbeam “largely rests on the unstated premise that it is possible to free 
a debtor from any continuing performance obligations under a trademark license even while 
preserving the licensee’s right to use the trademark.” That premise, he said, is wrong because 
“effective licensing of a trademark” requires the licensor to continue monitoring and exercising 
control over the quality of the goods sold under the mark. 

American Bankruptcy Institute • 66 Canal Center Plaza, Suite 600 • Alexandria, VA 22314 

https://www.abi.org/newsroom/daily-wire/first-circuit-bap-rejects-lubrizol-on-rejection-of-trademark-licenses
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Sunbeam is wrong, in Judge Kayatta’s view, because it “entirely ignores the residual 
enforcement burden it would impose on the debtor just as the Code otherwise allows the debtor 
to free itself from executory burdens” and “invites further degradation of the debtor’s fresh start 
options.” 

Judge Kayatta therefore favored “the categorical approach of leaving trademark licenses 
unprotected from court-approved rejection, unless and until Congress should decide otherwise.” 

The Dissent 

Circuit Judge Juan R. Torruella dissented with regard to trademarks. Like Sunbeam, he would 
have held that rights in a trademark “did not vaporize” as a result of rejection. 

Judge Torruella based his dissent in large part on the legislative history surrounding the adoption 
of Sections 363(n) and 101(35A). He saw Congress as allowing courts to use their equitable 
powers to protect trademark licensees.  

Rather than eviscerating the licensee’s trademark rights, Judge Torruella said he instead would 
“be guided by the terms of the [license agreement], and non-bankruptcy law, to determine the 
appropriate equitable remedy of the functional breach of contract.” 

Distribution Rights 

The litigation in bankruptcy court also involved the debtor’s license of distribution rights. 
Affirmed by the BAP, the bankruptcy court had ruled that rejection cut off distribution rights too. 

On appeal in the circuit, the licensee mounted several creative argument aimed at showing that 
distribution rights were an adjunct to the patents and technology and therefore should survive. 

Judges Kayatta and Torruella agreed that rejection cut off distribution rights. 

The Next Steps 

If the licensee does not throw in the towel, the next step will be a petition for rehearing en banc 
or a petition for certiorari. The circuit split pits not only the First Circuit against the Seventh. In 
his concurrence in In re Exide Technologies, 607 F.3d 957, 964 (3d Cir. 2010), Third Circuit 
Judge Thomas L. Ambro would have reached the same result as the Seventh Circuit on much the 
same reasoning. 

The opinion is Mission Product Holdings Inc. v. Tempnology LLC (In re Tempnology LLC), 
16-9016 (1st Cir. Jan. 12, 2018). 

American Bankruptcy Institute • 66 Canal Center Plaza, Suite 600 • Alexandria, VA 22314 

http://media.ca1.uscourts.gov/pdf.opinions/16-9016P-01A.pdf
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Boasting about ‘strong financial 
condition’ must be in writing for the debt to 

be nondischargeable, Fifth Circuit says. 

Misrepresenting One Asset Is More Dangerous than 
Misrepresenting All Assets 

On Jan. 5 the justices will hold a conference to decide whether the Supreme Court will follow the 
recommendation of the Solicitor General and grant certiorari to review Appling v. Lamar Archer 
Cofrin LLP (In re Appling), 848 F.3d 953 (11th Cir. Feb. 15, 2017). 

With Appling, the Supreme Court can resolve a split of circuits and decide whether a false oral 
statement about one asset is a statement of “financial condition” that must be in writing to result 
in denial of discharge of a debt under Section 523(a)(2). A statement about “financial condition” 
underlay a Dec. 29 opinion by the Fifth Circuit, one of the courts of appeals that has already 
taken sides in the circuit split. 

The Eleventh and Fourth Circuits hold that a false oral statement about one asset is a statement 
of “financial condition” that must be in writing to result in denial of discharge of a debt under 
Section 523(a)(2). The Fifth and Tenth Circuits ruled to the contrary and held that 
misrepresenting one asset can result in nondischargeability of the debt owing to the creditor to 
whom the misrepresentation was made. 

Curiously, the new opinion we report today means that orally misrepresenting all assets will not 
make the debt nondischargeable in the Fifth Circuit, while orally misrepresenting one asset can 
make the debt nondischargeable in the same circuit. 

In the new Fifth Circuit case, an executive of an aircraft repair service told a potential customer 
that his company was in “very fine legally [sic] financial shape” and had “plenty of cash to 
operate” while it would be working on the customer’s aircraft. 

After paying about $400,000, the customer terminated the contract. Although agreeing to a 
refund for the work not completed, the repair shop never paid. So, the customer sued the 
company executive. In state court, a jury awarded the customer a $260,000 judgment against the 
executive, having found he committed fraud. 

The executive filed a chapter 7 petition, but the bankruptcy court granted summary judgment in 
favor of the customer based on collateral estoppel, declaring that the debt was nondischargeable 
under Section 523(a)(2)(A) for obtaining money obtained by false representation. 

Misrepresenting One Asset Is More Dangerous than Misrepresenting All 
Assets 
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The district court affirmed, but the Fifth Circuit reversed in a non-precedential, per 
curiam opinion on Dec. 29. The panel was composed of Circuit Judges Carolyn D. King, James 
L. Dennis, and Gregg J. Costa. 

The appeals court explained that Section 523(a)(2)(A) renders a debt nondischargeable if 
obtained by false pretenses, false representations, or actual fraud. However, that subsection 
includes an exception making the debt dischargeable if the misrepresentation was an oral 
statement about “financial condition.” When it comes to statements about financial condition, the 
representation must be in writing before it can be considered nondischargeable under Section 
523(a)(2)(B). 

The Fifth Circuit avoided basing the opinion on its side of the circuit split. The appeals court said 
that the “meaning of ‘statement respecting . . . financial condition” in 11 U.S.C. § 523(a)(2) is a 
question of law, which we consider de novo.” 

Following the court’s precedent in Bandi v. Becnel (In re Bandi), 683 F.3d 671 (5th Cir. 2012), 
the appeals court said the “representations pertained to the overall financial strength and 
stability” of the repair shop and therefore presented a picture of the shop’s “overall financial 
health.” 

As such, the statements pertained to “financial condition,” were “therefore outside of the scope 
of Section 523(a)(2)(A),” and provided no basis to deny discharge of the debt, the circuit court 
said. 

Explaining the reversal further, the appeals court said that the executive’s “representations were 
general and intimated that the overall value of [the repair shop’s] property and income was 
greater than its debts and liabilities.” As a statement about “overall financial health,” the 
statements did not form the basis for denial of discharge of the debt because they were not in 
writing. 

In light of the new decision, law in the Fifth Circuit is curious. On one hand, a debt might not be 
discharged if the debtor made a false oral statement about the value of one asset. On the other 
hand, a debt can be discharged if the debtor made a false statement about all of his or her assets. 
Consequently, it’s more dangerous in the Fifth Circuit to misrepresent one asset orally than to 
misrepresent all assets. 

Also on Jan. 5, the Supreme Court will consider the certiorari petition in First Southern National 
Bank v. Sunnyslope Housing LP, 17-455 (Sup. Ct.), a case that asks whether a secured creditor in 
chapter 11 is always entitled to recover at least the foreclosure value of its collateral. If the high 
court decides to consider either Appling or Sunnyslope, an announcement could come on the 
afternoon of Jan. 5 or at 9:30 a.m. on Jan. 8. 
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If there is no action announced at either time, it means that the justices will consider the petition 
again at a later conference. The lack of action raises the odds that the petition will be granted 
later. The likelihood of Supreme Court review in Appling already increased when the Solicitor 
General recommended granting certiorari in November. 

The Appling case in the Supreme Court is Lamar Archer & Cofrin LLP v. Appling, 16-1215 
(Sup. Ct.). To read ABI’s most recent coverage of Sunnyslope and Appling, click here and here. 

The Fifth Circuit case is Haler v. Boyington Capital Group LLC (In re Haler), 17-40229 (5th 
Cir. Dec. 29, 2017). 

 

 

 
 
 
 
 

http://www.scotusblog.com/case-files/cases/lamar-archer-cofrin-llp-v-appling/
https://www.abi.org/newsroom/daily-wire/odds-rise-for-a-supreme-court-ruling-on-valuation-standard-for-chapter-11
https://www.abi.org/newsroom/daily-wire/supreme-court-might-grant-%E2%80%98cert%E2%80%99-to-resolve-a-split-on-dischargeability
http://www.ca5.uscourts.gov/opinions/unpub/17/17-40229.0.pdf
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Split decision allows a lender to take 
property out of an estate automatically. 

Eleventh Circuit Requires No Objection to Overturn a 
Final Confirmation Order 

In the words of the dissenter, the Eleventh Circuit penned an opinion on Dec. 11 “that will 
impede the effectiveness of our bankruptcy system and will undermine its purpose.” 

The majority held that property covered by Georgia’s pawn statute, although remaining in the 
debtor’s possession, automatically drops out of the estate once the redemption period elapses. 
Even a chapter 13 plan is incapable of paying the lender’s claim in full and allowing the debtor 
to retain his car. 

More surprisingly, the majority held that the title lender was not required to file an objection to 
confirmation of the plan. Although the lender also did not appeal confirmation of the plan, the 
majority nonetheless held that the confirmed plan did not bind the creditor because the lender 
had previously filed a motion to declare that the car was no longer estate property. 

The decision has a number of shortcomings, among them the majority’s lack of discussion of 
Section 541(b)(8), which gives only limited protections to pawn brokers and title lenders. The 
opinion does not explain why a confirmed plan is not binding and thereby insinuates that a 
creditor need not oppose confirmation if a related issue is in litigation. 

The majority opinion, written by a circuit judge appointed by President Donald Trump, means 
that states can pass laws eviscerating debtors’ rights under the Bankruptcy Code by taking 
property automatically out of the estate. The opinion also says that state laws prevail unless 
Congress has shown an intent for the Bankruptcy Code to be paramount. 

The Typical Title Loan 

The debtor obtained a loan before bankruptcy, secured by the title to his car, but he retained 
possession of the car. Before the redemption period elapsed under state law, the debtor filed a 
chapter 13 petition. The debtor did not pay off the title loan within the additional 60 days 
provided by Section 108(b). 

Georgia’s automobile pawn statute gives the borrower a 30-day grace period after maturity to 
redeem the car. If not redeemed, title automatically passes to the lender. 

Eleventh Circuit Requires No Objection to Overturn a Final Confirmation
Order
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After the additional 60 days had run, the lender filed a motion to declare that the car was no 
longer property of the estate and to modify the automatic stay permitting repossession of the car. 
The debtor opposed the motion, which was not decided before the bankruptcy court confirmed 
the chapter 13 plan. 

The lender had filed a secured claim. Approved by a confirmation order that the lender did not 
appeal, the plan provided for paying the claim in full with interest at 5%. 

At the hearing on the stay relief motion after confirmation, the lender conceded that it had not 
objected to confirmation. The bankruptcy judge denied the stay relief motion, holding that the 
car remained property of the estate even after expiration of the extended redemption period. The 
bankruptcy court also held that the lender was bound by the confirmed plan. 

The district court affirmed, holding that the chapter 13 plan could modify the lender’s rights. To 
read ABI’s discussion of the district court opinion, click here. 

The Eleventh Circuit reversed in a Dec. 11 opinion by Circuit Judge Kevin Newsom. Judge 
Newsom was Articles Editor for the Harvard Law Review. After clerking on the Ninth Circuit, 
he clerked on the Supreme Court for Justice David H. Souter. 

The Plan Was Not Binding 

Judge Newsom first ruled that the plan was not binding because the title lender had not “slept on 
its rights” by failing to object to confirmation of the plan. 

“[O]n the unique facts of this case,” Judge Newsom said, the lender’s motion to modify the stay 
“adequately preserved its position.” He said there was “no substantive difference between the 
styled-as-such [objection to confirmation] that the dissent would seemingly require and the 
motion for relief [from the stay that the title lender] actually filed.” 

The lender “put the substance of its position . . . squarely before the bankruptcy court,” Judge 
Newsom said. [Emphasis in original.] He went on to say that the lender was not required to file a 
confirmation objection to preserve the contention that the car was no longer estate property, 
because that issue “was adequately teed up” in the stay relief motion. 

Although Judge Newsom said the facts of the case were “unique,” his opinion could be 
interpreted to mean that previously filed pleadings in chapter 11 or 13 cases will suffice as 
confirmation objections, although not denominated as such. Evidently, the bankruptcy judge 
must scour the docket for pleadings raising issues that might also pertain to confirmation. 

Even if the lender had preserved the issue, Judge Newsom’s opinion does not explain why the 
appeal was not moot as a consequence of the confirmation order that the lender did not appeal. 

https://www.abi.org/newsroom/daily-wire/chapter-13-stretches-out-the-time-for-redeeming-pawned-property
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The Car ‘Dropped Out’ of the Estate 

Next, Judge Newsom held that the car “dropped out” of the estate by “the ‘automatic’ operation 
of Georgia’s pawn statute.” He said that a “clear majority” of lower courts have held that 
property subject to a pawn statute can cease automatically to be estate property. 

Judge Newsom cited Butner v. U.S., 440 U.S. 48, 55 (1979), and Barnhill v. Johnson, 503 U.S. 
393, 398 (1992), for the proposition that property interests are created and defined by state law. 
However, he did not mention Barnhill’s more important holding that federal law nonetheless 
determines the time of a transfer, an issue not discussed but pertinent to the case at hand. 

Since state law automatically divests an owner of title, Judge Newsom said that the Bankruptcy 
Code could alter the outcome “only if we find some clear textual indication that Congress 
intended that result.” 

The “likeliest candidate,” Judge Newsom said, was the automatic stay. Section 362(a), though, 
“has no application to the particular circumstances of this case,” he said. 

Although conceding that “some courts” have held that the automatic stay tolls an unexpired 
redemption period, Judge Newsom cited Section 108(b) as making the automatic stay 
inapplicable. Were it otherwise, he said, the general would control the specific, and Section 
108(b) would be superfluous. 

Although the automatic stay prevents creditors from prying assets out of the estate, Judge 
Newsom said “it does not separately prevent those assets from evaporating on their own — as 
here, ‘automatically’ — pursuant to the ordinary operation of state law.” 

Next, Judge Newsom said that Section 541 does not freeze estate property as of the filing date. 
The statute, he said, “neither clearly says nor unambiguously implies . . . that a bankruptcy 
estate, once created, necessarily remains static.” 

Finally, Judge Newsom held that Section 1322(b)(2) “has no field of application in this case.” 
Although that section allows a chapter 13 plan to modify the claims of secured creditors, it did 
not apply because the car was no longer estate property by the time of confirmation. 

Joining Judge Newsom’s opinion was District Judge Federico A. Moreno from the Southern 
District of Florida, sitting by designation. 

The Dissent 
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Circuit Judge Charles R. Wilson, appointed by President Bill Clinton, dissented, saying this 
“should be an easy case,” because “a confirmed chapter 13 bankruptcy plan enjoys a preclusive, 
binding effect.” 

The law, he said, “required an objection before plan confirmation, not a retroactive recasting of 
motions as objections.” 

Judge Wilson pointed to the lender’s concession in bankruptcy court and the bankruptcy judge’s 
consequently finding that the lender had not filed an objection to confirmation. Reviewed for 
clear error, that finding, he said, “is insurmountable.” He also said there was “ample evidence to 
support the fact that [the lender] affirmatively declined to object.” [Emphasis in original.] 

Therefore, Judge Wilson said he would have ruled that the lender was “bound by the confirmed 
plan.” 

Taking the stay relief motion as a confirmation objection, Judge Wilson said, means that “judges 
will need to scour the docket prior to each confirmation hearing.” 

Next, Judge Wilson cited United Student Aid Funds Inc. v. Espinosa, 559 U.S. 260 (2010), for 
the idea that even an “illegal” plan provision binds a creditor. 

With regard to the question of estate property, Judge Wilson said that “state law cannot operate 
to alter the bankruptcy estate after its creation — and it certainly cannot serve to dispossess the 
bankruptcy estate of property.” 

On the filing of the chapter 13 petition, the lender had a secured claim that the debtor could 
modify under Section 1322(b)(2). Congress, Judge Wilson said, “provided no mechanism for 
property of the estate to evaporate.” 

Judge Wilson pointed to Section 541(b)(8) as authority for the idea that the car remained estate 
property. That section was added along with the BAPCPA amendments in 2005 to give 
additional protections to pawn brokers and title lenders. 

Section 541(b)(8) says that estate property does not include tangible property, other than written 
evidences of title, if the property is collateral for a loan, the property is in the possession of the 
lender, the debtor has no obligation to repay the loan, and the debtor has not redeemed the 
property within the time provided by state law. 

Judge Wilson said that the section would have applied if the lender were in possession of the car, 
but that was not the case. 
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The majority cited Section 541(b)(8), but as evidence of a situation where property can drop out 
of the estate automatically. Arguably, Congress intended for Section 541(b)(8) to be the only 
circumstance when a title lender or pawn broker can automatically obtain title to property after 
bankruptcy, and that section by its terms was inapplicable to the case at hand. 

Overview 

The majority opinion gives states the ability to write laws automatically taking property out of a 
bankruptcy estate. Theoretically, states could make reorganization impossible in chapter 13 or 
chapter 11 by transferring all manner of property automatically to lenders or other creditors. 

By requiring specific evidence that Congress intended for the Bankruptcy Code to override state 
law, the majority would make bankruptcy law less uniform and more a reflection of the 
idiosyncrasies of state law. Judge Newsom seemed to import rules regarding implied repeal of 
federal statutes to cases involving federal preemption of state law. 

The majority opinion in some ways resembles WD Equipment v. Cowen (In re Cowen), 849 F.3d 
943 (10th Cir. Feb. 27, 2017), where the Tenth Circuit held that passively holding an asset of the 
estate, in the face of a demand for turnover, does not violate the automatic stay in Section 
362(a)(3) as an act to “exercise control over property of the estate.” The majority opinion 
and Cowen both chip away at the primacy of the Bankruptcy Code and diminish debtors’ rights 
and remedies. 

The issue decided in Cowen is on direct appeal to the Tenth Circuit in Davis v. Tyson Prepared 
Foods Inc. (In re Garcia), 17-3247 (10th Cir.), where the debtor will presumably ask for en 
banc argument or rehearing. For ABI’s discussion, click here. 

A debtor who does not redeem a car is not without relief. Presumably, the loan typically would 
be far smaller than the value of the car, thus allowing the debtor to mount a constructive 
fraudulent transfer suit against the lender. Nonetheless, the cost of an avoidance suit will be 
greater than and in addition to the cost of confirming a plan. Notably, a pawn broker or title 
lender entitled to retain property is still subject to an avoidance action under Section 541(b)(8). 

The opinion is Title Max v. Wilber (In re Wilber), 16-17468 (11th Cir. Dec. 11, 2017). 

American Bankruptcy Institute • 66 Canal Center Plaza, Suite 600 • Alexandria, VA 22314 

https://www.abi.org/newsroom/daily-wire/tenth-circuit-direct-appeal-to-decide-whether-the-automatic-stay-is-really
http://media.ca11.uscourts.gov/opinions/pub/files/201617468.pdf
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BAPCPA amendments changed prior 
law on disputed claims and involuntary 

petitions, Nevada judge says. 

Claim of an Involuntary Petitioner Must Be 
Entirely Undisputed 

The 2005 BAPCPA amendments overruled prior Ninth Circuit opinions holding that the 
undisputed portion of a disputed claim makes the holder eligible to be an involuntary petitioner, 
according to District Judge Jennifer A. Dorsey of Las Vegas. 

In her Dec. 15 opinion, Judge Dorsey reads Section 303(b)(1) to mean that a creditor cannot 
qualify to be an involuntary petitioner if any portion of the creditor’s claim is in bona 
fide dispute. 

The issue arose from the involuntary chapter 7 petition originally filed in 2011 against Timothy 
Blixseth, the former owner of the bankrupt Yellowstone Mountain Club LLC. The bankruptcy 
judge initially dismissed the petition, holding that venue should have been in Montana, not Las 
Vegas. In a 2/1 opinion, the Ninth Circuit Bankruptcy Appellate Panel reversed the venue 
decision and remanded for further proceedings. 

In July 2013, Bankruptcy Judge Bruce A. Markell dismissed the involuntary petition, this time 
holding that two of the four petitioners were ineligible because parts of their claims were 
disputed. He read the 2005 amendments to Section 303(b)(1) to mean that an entire claim must 
be undisputed to justify filing an involuntary petition. 

Laying out the history of Section 303(b)(1) and its amendments, Judge Dorsey agreed with Judge 
Markell, who is now the Professor of Bankruptcy Law and Practice at Northwestern Univ. 
Pritzker School of Law. 

As originally adopted in the Bankruptcy Reform Act of 1978, Section 303(b)(1) said that an 
involuntary petitioner must have a claim “that is not contingent as to liability.” In 1984, 
Congress modified the section by adding “or the subject on a bona fide dispute,” making a 
petitioner ineligible if the petitioner’s claim was “contingent as to liability or the subject of 
a bona fide dispute.” 

In the 2005 amendments to Section 303(b)(1), Congress inserted “as to liability or amount” and 
made other changes so it now provides that a creditor can be an involuntary petition if the 
creditor holds a claim “that is not contingent as to liability or the subject of a bona fide dispute as 
to liability or amount. . . .” 

Claim of an Involuntary Petitioner Must Be Entirely Undisputed
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Before BAPCPA, the Ninth Circuit had held in a series of opinions that the undisputed portion of 
a claim makes the creditor an eligible petitioner, if the undisputed portion is above the threshold 
amount. 

The 2005 amendments, Judge Dorsey said, “sparked a disagreement among the courts about 
whether the amendment displaced judicial gloss that narrowed the meaning of bona fide dispute 
as it pertains to the amount of a claim.” 

According to Judge Dorsey, the First and Fifth Circuits along with “[m]any bankruptcy courts” 
said that the 2005 amendments overruled prior decisions holding that a creditor is disqualified 
only if the undisputed portion of its claim is less than the statutory minimum. Even after the 2005 
amendment, Judge Dorsey said that “some bankruptcy courts” cling the notion that a creditor is 
not disqualified if a portion of its claim is disputed. 

Saying she was “skeptical” about the idea that the amendment did not change prior law, Judge 
Dorsey saw the statutory language as “clear.” As it now reads, Section 303(b)(1) “places no 
qualifier or limit on ‘bona fide dispute as to . . . amount.’ The text does not indicate that a bona 
fide dispute as to amount is relevant or material only if it lowers the claims below the statutory 
threshold.” 

Judge Dorsey therefore held that the “statute’s plain language suggests that any bona fide dispute 
to the entire amount of a claim disqualifies it from being used as the basis for an involuntary 
bankruptcy petition.” 

Judge Dorsey rejected the notion that her plain language interpretation would lead to “absurd 
results,” citing the example of a $1 dispute in a $100,000 claim making the petitioner ineligible. 
She said that the “self-evident” purpose of Congress was “to prevent creditors from using 
involuntary bankruptcy to coerce a debtor to satisfy a judgment even when substantial questions 
may remain concerning the liability of the debtor.” 

The opinion is State of Montana Department of Revenue v. Blixseth, 13-1324 (D. Nev. Dec. 15, 
2017). 
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Large student loans do not justify 
dismissal of a chapter 13 case when 

chapter 11 is the only alternative, 
Bankruptcy Judge Janet S. Baer says. 

Chicago Judge Erases Chapter 13 Debt Limits on 
Student Loans 

If an individual’s debts are principally student loans, there should be no debt limit in chapter 13, 
according to Bankruptcy Judge Janet S. Baer of Chicago. 

In her Dec. 27 opinion, Judge Baer created a bankruptcy remedy where none otherwise would 
exist for an individual who is swamped by student loans but would be ineligible for chapter 7. 

The chapter 13 debtor owed about $570,000 on student loans and another $22,500 on credit 
cards. He was living paycheck to paycheck, Judge Baer said. His monthly take-home pay of 
some $2,700 left him with about $475 in disposable income. 

Under an income-based repayment plan, the debtor had been repaying his student loans at the 
rate of $268 a month. If he continued the payments for 25 years, any unpaid balance would be 
forgiven. The amount of his monthly payment would increase or decrease depending on a rise or 
fall in his income. 

The trustee moved to dismiss, because the debtor’s unsecured liabilities exceeded the maximum 
of $394,725 in “noncontingent, liquidated, unsecured” debt permitted in chapter 13 by Section 
109(e). 

Claiming that the student loans were contingent, the debtor argued that he was within the chapter 
13 debt limit. He contended that the student loans were contingent because a portion could be 
forgiven in the future. 

Judge Baer didn’t buy the contingent argument. In the Seventh Circuit, a debt is noncontingent 
“if the event giving rise to liability has already occurred.” The debt, she said, came into existence 
when the debtor signed the loan agreement. “It is the possibility of forgiveness that is 
contingent,” the judge said, “not the debt itself.” 

Nonetheless, Judge Baer said, Section 109(e) by itself does not require dismissal. That section 
only contains chapter 13 eligibility standards. 

Chicago Judge Erases Chapter 13 Debt Limits on Student Loans
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Dismissal is governed by Section 1307(c), which says that the court “may” convert to chapter 7 
or dismiss for “cause.” It then lists 11 nonexclusive grounds representing dismissal for cause. 
Failure to meet the debt limit in Section 109(e) is not one of the listed factors. 

Analyzing whether there was cause to dismiss, Judge Baer surveyed the evolution of chapter 13. 
Citing legislative history, she said that the debt limits were added “to keep debtors with large 
businesses from filing chapter 13 cases.” The debt limits shunt owners of large businesses into 
chapter 11, where there are more creditor protections. 

Concern for creditor protection does not exist when an individual debtor has large educational 
debt, Judge Baer said. Indeed, unsecured creditors of student loan debtors would prefer chapter 
13 because they might realize some recovery compared to chapter 7. Student loan lenders would 
not be harmed because student loans ordinarily are not discharged in chapter 13. In addition, 
caselaw allows a debtor to put student loans in a separate class with potentially higher payments 
than those to unsecured creditors. 

Judge Baer noted how the unsecured debt limit in chapter 13 has risen only 7.6% a year since 
1978, while the cost of post-secondary education has risen 20.7% annually. The result has been 
an explosion in student loan debt, a fact that did not exist in 1978 with adoption of the 
Bankruptcy Code. 

Judge Baer found no “cause” for dismissal, in part because the “express language of Section 
1307(c) does not require the court to dismiss.” Furthermore, not dismissing would be in the best 
interest of creditors, the estate and the debtor. 

The debtor, she said, can remain current on his student loans in chapter 13 while he pays some of 
his future earnings to general unsecured creditors. 

If the debtor were ineligible for chapter 7, the debtor would have no viable bankruptcy 
alternative absent chapter 13, since conversion to chapter 11 would impose “substantial fees” on 
the debtor. In addition, Judge Baer said, chapter 11 entails “‘too cumbersome a procedure’ that is 
simply not suited for a reality such as his.” 

The opinion is In re Pratola, 17-11668 (Bankr. N.D. Ill. Dec. 27, 2017). 

American Bankruptcy Institute • 66 Canal Center Plaza, Suite 600 • Alexandria, VA 22314 

https://www.ilnb.uscourts.gov/sites/default/files/opinions/Pratola.pdf
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Sixth Circuit remains the only appeals 
court to preclude all pension contributions 

after a chapter 13 filing. 

Fourth Circuit Ducks a Split on Pension Contributions 
in Chapter 13 

Over a dissent, the Fourth Circuit ducked a golden opportunity for deciding whether a debtor can 
propose a chapter 13 plan that deducts retirement plan contributions from disposable income, 
thereby reducing payments to creditors. 

The debtor proposed a plan that would give creditors a recovery of slightly more than one-third 
on $150,000 in unsecured claims. In calculating disposable income, the 38 year-old debtor 
proposed deducting about $340 a month as a contribution to the only retirement plan for which 
he was eligible. 

In response to the chapter 13 trustee’s objection to the pension plan deduction from disposable 
income, the bankruptcy judge described how the courts divided into three camps. 

The majority allow retirement contributions, subject to a showing of good faith. Courts in the 
middle allow contributions, but no more than the debtor was making at filing. Led by the Sixth 
Circuit, the third group disallows all voluntary post-petition contributions. Seafort v. Burden (In 
re Seafort), 669 F.3d 662 (6th Cir. 2012). 

The bankruptcy judge took the majority approach, found good faith, and confirmed the plan. 
After the district court affirmed, the trustee appealed to the Court of Appeals. 

Writing for the majority, Circuit Judge Pamela Harris said that the Fourth Circuit had not 
decided whether or how much a chapter 13 debtor can contribute to a pension plan. In her non-
precedential opinion on Dec. 18, Judge Harris said there was no need for ruling on the propriety 
of pension plan contributions in chapter 13. 

Judge Harris interpreted the trustee’s appeal as only challenging the bankruptcy court’s finding 
of good faith. She then ruled that the bankruptcy court did not commit clear error because the 
debtor would only contribute $3,200 a year when the maximum permissible contribution under 
tax law would be $18,000. She also said that the debtor was in good faith by resuming 
contributions after paying off a loan from the retirement plan. 

Circuit Judge Stephanie D. Thacker agreed that the debtor proposed the plan in good faith, but 
she disagreed with the majority’s decision to duck the question of statutory interpretation. In the 

Fourth Circuit Ducks a Split on Pension Contributions in Chapter 13
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briefs and at oral argument, she said the trustee had raised the issues surrounding Sections 
541(b)(7) and 1325(b). 

Section 541(b)(7) excludes contributions to qualified retirement plans from estate property, while 
Section 1325(b)(2) describes allowable deductions from “disposable income.” 

Without indicating which of three camps she favored, Judge Thacker said that the issue affects 
thousands of current and potential debtors in the Fourth Circuit. She also noted that the question 
has been answered in only one circuit, with the Sixth Circuit holding in 2012 that post-petition 
retirement plan contributions are never permitted. 

Click here to read ABI’s discussion about a decision from September by a district judge in 
Florida who rejected the Sixth Circuit’s holding and adopted the majority approach by upholding 
confirmation of a chapter 13 plan where contributions to a retirement plan would be 10 times 
more than payments to creditors. The Florida opinion was not appealed to the Eleventh Circuit. 

The opinion is Gorman v. Cantu, 17-1034 (4th Cir. Dec. 18, 2017). 

https://www.abi.org/newsroom/daily-wire/disposable-income-does-not-include-voluntary-retirement-plan-contributions
http://www.ca4.uscourts.gov/opinions/171034.U.pdf
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Windy City plunges into the circuit split 
on inaction as a violation of the 

 automatic stay. 

Chicago Believes that Inaction Doesn’t Violate the 
Automatic Stay 

The City of Chicago lost the latest battle over the collection of parking fines, but the bankruptcy 
judges in the Windy City remain split over the underlying legal issue. In the immediate future, 
the Seventh Circuit will decide whether the city wins or debtors get their impounded cars back 
automatically after filing chapter 13 petitions. 

Chicago’s persistence in collecting parking fines may eventually lead the Supreme Court to 
decide whether inaction is a violation of the automatic stay. 

In Thompson v. General Motors Acceptance Corp., 566 F.3d 699 (7th Cir. 2009), the Seventh 
Circuit held that passively holding property amounts to an exercise of control and therefore 
violates the automatic stay under Section 362(a)(3). Under Thompson, Chicago was being 
required to turn over cars belonging to chapter 13 debtors that had been impounded before filing 
on account of unpaid parking fines. 

Then, the city came up with a theory that persuaded Bankruptcy Judge Donald R. Cassling. In In 
re Avila, 566 B.R. 558 (Bankr. N.D. Ill. 2017), he held in March that the city only had a 
possessory lien. 

Since the city had no consensual lien if it were to give up the possessory lien, Judge Cassling 
held that retention of a vehicle fell within the exception to the automatic stay under Section 
362(b)(3). That section provides that the stay does not apply to “any act to perfect, or to maintain 
or continue the perfection of, an interest in property . . . .” 

Because he held that the city was not required to turn over a car automatically, Judge Cassling in 
substance put the onus on the debtor to file a turnover motion and offer adequate protection. In 
practical effect, filing a chapter 13 petition would not automatically or quickly give a car back to 
its owner and would require the debtor to incur additional legal expense. 

In an opinion on Dec. 20, Bankruptcy Judge Jack B. Schmetterer of Chicago said that Avila was 
“incorrect” and explained why he henceforth will require the city to turn over impounded cars. 
However, Judge Schmetterer did not divest the city of its lien or leave Chicago without remedy. 

Chicago Believes that Inaction Doesn’t Violate the Automatic Stay
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Judge Schmetterer pointed out how the Seventh Circuit said in Thompson that a creditor must 
first return property “and then, if necessary, seek adequate protection of its interests.” He then 
explained why the exception to the automatic stay in Section 362(b)(3) did not apply. 

The exception only applies to “an act,” not to an “act or omission,” Judge Schmetterer said. 
According to him, the “plain statutory language does not say” that possession required to 
maintain a possessory lien affords the protection of Section 362(b)(3). 

In Thompson, Judge Schmetterer found the means for Chicago to preserve its rights while 
turning over a car. He referred to the discussion in Thompson where the appeals court said that a 
creditor worried about the loss in value before a hearing on adequate protection could file an 
emergency motion under Bankruptcy Rule 4001(a)(2). 

To preserve its lien, the city must file an emergency motion to modify the automatic stay and 
request adequate protection, Judge Schmetterer said. 

The procedure to protect its lien will not come without cost to the city, however. Judge 
Schmetterer said the “crux of the matter” is Chicago’s desire to avoid the payment of a filing fee 
for an emergency motion every time a debtor requests turnover of an impounded car. 

Whether Chicago ultimately wins or loses also might be decided if the Supreme Court tackles a 
split of circuits that the Tenth Circuit deepened in 2017. In WD Equipment v. Cowen (In re 
Cowen), 849 F.3d 943 (10th Cir. Feb. 27, 2017), the Tenth Circuit held that passively holding an 
asset of the estate, in the face of a demand for turnover, does not violate the automatic stay in 
Section 362(a)(3) as an act to “exercise control over property of the estate.” 

The Tenth Circuit aligned itself with the District of Columbia Circuit. The Seventh, Second, 
Ninth and Eighth Circuits hold to the contrary and say that retaining property after demand for 
turnover does violate the automatic stay. 

Although there was no petition for rehearing en banc in Cowen, the issue is going to the Tenth 
Circuit on a direct appeal from Davis v. Tyson Prepared Foods Inc. (In re Garcia), 17-5006, 
2017 BL 235622 (Bankr. D. Kan. July 7, 2017), where Bankruptcy Judge Robert E. Nugent of 
Wichita, Kan., was forced to rule contrary to two prior decisions of his own that the automatic 
stay did not prevent a statutory worker’s compensation lien from attaching automatically after 
bankruptcy to a recovery in a lawsuit. 

Presumably, the debtor in Garcia will seek en banc review because the outcome otherwise seems 
controlled by Cowen. There may be a delay, however, because the case has been sent for 
mediation in January. The case in the Tenth Circuit is Davis v. Tyson Prepared Foods Inc. (In re 
Garcia), 17-3247 (10th Cir.). For ABI’s discussion, click here. 

https://www.abi.org/newsroom/daily-wire/tenth-circuit-direct-appeal-to-decide-whether-the-automatic-stay-is-really
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The opinion is In re Walker, 17-33957 (Bankr. N.D. Ill. Dec. 20, 2017). 

https://www.ilnb.uscourts.gov/sites/default/files/opinions/WalkerCharnette.DMtntoCompelTurnover_0.pdf
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Another court rules on automatic 
removal of property from the estate 

under state law. 

Courts Split on Ability to Redeem a Tax Deed Under 
a Plan 

In the next few years, a hot topic in bankruptcy law will be the power of state law to take 
property out of the estate automatically, defeating a debtor’s ability to reorganize and 
constricting creditors’ recoveries. The issue pits the supremacy of federal bankruptcy law against 
deference to state law. 

Last week, for instance, we reported a dubious opinion from Eleventh Circuit holding that a 
chapter 13 plan cannot stretch out the time for redeeming pawned property. See Title Max v. 
Wilber (In re Wilber), 16-17468, 2017 BL 441659 (11th Cir. Dec. 11, 2017), reported by ABI on 
Dec. 13. See also First American Title Lending of Georgia LLC v. Holt (in re Holt), 16-12150, 
2017 BL 68952 (Bankr. N.D.Ga. March 6, 2017), reported by ABI on March 10. 

Today, we deal with a related issue where the courts are split: a debtor’s ability to redeem 
property that had been sold in a tax sale. 

In the Northern District of Georgia, the courts are split roughly down the middle on the debtor’s 
ability to use a chapter 13 plan to stretch out the redemption of property sold before bankruptcy 
in a tax sale. 

In the latest case, real property owned by the debtor was sold in a tax sale less than a year before 
bankruptcy. Under Georgia law, the debtor had the right to redeem the property and regain title 
by paying approximately $20,000 within one year of the sale. The property was not the debtor’s 
principal residence. 

Because the time for redemption had not expired at filing, the debtor submitted a chapter 13 plan 
where he proposed to redeem the property through monthly payments during the life of the plan. 
The payments would start at $650 a month and rise to $950 in about one year. 

The purchaser at the tax sale objected to confirmation, contending that it owned the property, 
that the property was not property of the estate, and that the purchaser held no claim that could 
be treated under the plan. 

In an opinion on Dec. 18, Bankruptcy Judge Barbara Ellis-Monro of Atlanta overruled the 
objection and confirmed the plan. She said that four bankruptcy judges and one district judge in 

Courts Split on Ability to Redeem a Tax Deed Under a Plan

http://media.ca11.uscourts.gov/opinions/pub/files/201617468.pdf
https://www.abi.org/newsroom/daily-wire/eleventh-circuit-requires-no-objection-to-overturn-a-final-confirmation-order
https://www.gpo.gov/fdsys/pkg/USCOURTS-ganb-3_16-bk-12150/pdf/USCOURTS-ganb-3_16-bk-12150-0.pdf
https://www.abi.org/newsroom/daily-wire/georgia-courts-disagree-on-redeeming-pawn-property-in-a-chapter-13-plan
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her district had confronted the question. The split in Georgia, she said, “is characteristic of a 
broader split across the country.”     

How to characterize the interest transferred in a tax deed and the relationship between the parties 
is a close question, Judge Ellis-Monro said. She criticized courts that ruled against debtors by 
focusing primarily on the debtor’s redemption rights and not on the “many rights remaining in a 
delinquent taxpayer after a tax sale.” 

Courts ruling for debtors, she said, “analogize the property rights remaining after a tax sale to the 
property rights remaining after the grant of a security deed.” 

Judge Ellis-Monro said there is an “obvious analogy” between tax deeds and deeds of trust. 
Under a deed of trust or security deed, title is “less than full” and can be defeated by redemption. 
Neither tax deeds nor security deeds, she said, “transfer the bundle of rights that comprise what 
is typically understood as property ownership — the rights of possession, use, profits [and] 
exclusion of others.” 

Although conceding there are countervailing factors suggesting that the debtor is no longer the 
owner, Judge Ellis-Monro said there was no need for her to resolve the ownership question. The 
issue, she said, had already been decided by the Georgia Supreme Court which said in “clear 
terms that the delinquent taxpayer continues to own the property until the redemption period 
terminates.” 

Having decided that the debtor owned the property, she turned to the question of whether the tax 
deed purchaser held a secured claim that could be dealt with under the plan. 

The analogy between tax deeds and non-recourse mortgages is even more compelling in Georgia, 
Judge Ellis-Monro said, because “the usual method of financing the purchase of real estate is a 
deed to secure debt.” Because the U.S. Supreme Court has taken a “broad and flexible view of 
what constitutes a ‘claim,’” the purchaser of the tax deed has a secured claim given the definition 
in Section 101(37), which provides that a “lien” is an “interest in property to secured payment of 
a debt or performance of an obligation.” 

Finally, Judge Ellis-Monro said that the purchaser’s secured claim could be modified under 
Section 1322(b)(2) because the property was not the debtor’s principal residence. She therefore 
did not have reason to decide whether the debtor also could have modified the obligation under 
Section 1322(c)(2). 

Some courts have held that Section 108(b) takes away a debtor’s ability to extend the time for 
redemption. Judge Ellis-Monro sidestepped that section because, she said, the purchaser never 
issued a notice of foreclosure so no deadline was ever set that could expire. 
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The opinion is Encore Assets LLC v. Woodley (In re Woodley), 17-53630 (Bankr. N.D. Ga. Dec. 
18, 2017). 

https://www.gpo.gov/fdsys/pkg/USCOURTS-ganb-1_17-bk-53630/pdf/USCOURTS-ganb-1_17-bk-53630-0.pdf
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Converting to chapter 13 to prevent the 
sale of a home in chapter 7 is not bad faith. 

Boston Judge Allows Conversion to Chapter 13 Just to 
Prevent the Sale of a Home 

Consumers are entitled to convert a chapter 7 case to chapter 13 even if the only reason is to 
prevent a trustee from selling their home, according to Chief Bankruptcy Judge Melvin S. 
Hoffman of Boston. 

The chapter 7 trustee had arranged a sale of the debtors’ home. The purchase price would only 
cover the mortgage and a portion of the tax liens. Judge Hoffman said that the sale would only 
pay secured creditors, the trustee, and the trustee’s counsel, leaving nothing for the debtors or 
unsecured creditors. 

To prevent a sale of their home, the debtors filed a motion for conversion of the chapter 7 case to 
chapter 13. The trustee and the Internal Revenue Service opposed the motion, claiming the 
debtors harbored an “improper motive of frustrating the trustee’s efforts to sell their home.” 

Judge Hoffman allowed conversion in his Dec. 18 opinion. He first cited Marrama v. Citizens 
Bank of Massachusetts, 549 U.S. 365 (2007), for the proposition that the court can deny a 
conversion motion if the judge “finds the debtor engaged in bad-faith conduct.” He mentioned 
how other courts have denied conversion based on futility or abuse of process. 

The trustee argued that the debtors had no intention of completing a chapter 13 plan because they 
lacked excess income to fund a plan. Judge Hoffman nonetheless found that a motion to convert, 
“even if motivated by the desire to prevent the trustee from selling their home, does not 
constitute bad faith under Marrama.” 

Liquidating the home for the benefit of secured creditors and the trustee “does not demand much 
safe-guarding.” The secured creditors, he said, “are well equipped to defend their own interests.” 

Sounding a chord similar to Jubber v. Bird (In re Bird), 16-039, 2017 BL 431229 (B.A.P. 10th 
Cir. Nov. 30, 2017), Judge Hoffman said that arranging a sale “to manufacture commissions or 
legal fees by selling fully encumbered property is not a trustee function that warrants 
preservation in the face of conversion.” 

Judge Hoffman said he was not prepared to find that conversion was futile. The threat of losing 
their home, he said, might give the debtors motivation to confirm a chapter 13 plan by reducing 
their expenses or increasing their income. 

Boston Judge Allows Conversion to Chapter 13 Just to Prevent the Sale of a
Home
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In similar circumstances in Jubber, the Tenth Circuit Bankruptcy Appellate Panel ruled even 
more emphatically in favor of the debtors. The BAP held that a court may not approve a chapter 
7 trustee’s sale unless the proceeds will pay the debtors’ homestead exemption in full. 

The BAP inveighed against sales that would benefit only the trustee and secured creditors while 
producing nothing for unsecured creditors. To read ABI’s discussion of Jubber, click here. 

Not all recent decisions are in favor of the debtor. Indeed, there is a brewing split of circuits 
because the Sixth Circuit in Brown v. Ellmann (In re Brown), 851 F.3d 619 (6th Cir. March 20, 
2017), allowed a chapter 7 trustee to sell an overencumbered home over the debtor’s objection. 
To read ABI’s discussion of Brown, click here. 

The opinion is In re Moore, 17-11368 (Bankr. D. Mass. Dec. 18, 2017). 

https://www.abi.org/newsroom/daily-wire/homestead-exemption-must-be-paid-in-full-before-a-sale-is-permitted-bap-says
https://www.abi.org/newsroom/daily-wire/sixth-circuit-widens-split-on-mooting-appeals-from-sale-orders
https://www.gpo.gov/fdsys/pkg/USCOURTS-mab-1_17-bk-11368/pdf/USCOURTS-mab-1_17-bk-11368-0.pdf
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Protecting negotiating leverage isn’t 
grounds for sealing the terms of a lease. 

Manhattan Judge Refuses to Rubber-Stamp a 
Sealing Motion 

Protecting negotiating leverage in other matters does not justify sealing commercial information, 
according to Bankruptcy Judge Stuart M. Bernstein of Manhattan. 

Judge Bernstein’s Dec. 12 opinion also shows that the court will not rubber-stamp agreements to 
seal the terms of deals negotiated in chapter 11. 

The chapter 11 debtor negotiated a new lease with a landlord to give up two-thirds of the space it 
had been renting. The debtor filed a motion to approve the new lease and a motion to seal. 

In the sealing motion, the debtor sought permission to redact economic and non-economic terms 
of the new and old leases. Judge Bernstein said that the sealing motion gave one justification for 
sealing: “‘Disclosing the Confidential Terms could jeopardize the Debtors’ ability to obtain, and 
the Landlord’s ability to negotiate, more favorable terms with other potential tenants.’” 

Judge Bernstein denied both the motion to seal and the motion to approve the new lease, citing 
Section 107(b), which allows redaction of “commercial information.” The Second Circuit, he 
said, defined “commercial information” as information that would give an “unfair advantage” to 
competitors. 

Judge Bernstein then cited decisions by bankruptcy courts in the Southern District of New York 
holding that “commercial information” does not include “information designed to protect a 
party’s negotiating leverage in other matters.” 

Even if the terms of the lease could be redacted under Section 107(b), Judge Bernstein said that 
the debtor had not carried its burden of proof. The motion to seal did not show “that the deal they 
struck will affect the deals the landlord may reach or attempt to reach for different space in the 
same premises.” 

Judge Bernstein could have given another reason as well. The motion to approve the new lease in 
substance was a motion to approve a private sale. Without public disclosure of the terms of the 
new lease, creditors and other potential landlords would lack the information necessary for 
objecting to the motion or proposing more favorable terms. 

The opinion is In re Avaya Inc., 17-0089 (Bankr. S.D.N.Y. Dec. 12, 2017). 

American Bankruptcy Institute • 66 Canal Center Plaza, Suite 600 • Alexandria, VA 22314 

Manhattan Judge Refuses to Rubber-Stamp a Sealing Motion

http://www.nysb.uscourts.gov/sites/default/files/opinions/271837_1651_opinion.pdf
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Speaker Biographies

Host
William J. Rochelle, III is ABI’s Editor-at-Large and resides in New York. Previously, he 
published for Bloomberg from 2007-15. Prior to his second career in journalism, Mr. Rochelle 
practiced bankruptcy law for 35 years, including 17 years as a partner in the New York office of 
Fulbright & Jaworski LLP. In addition to writing, he travels the country for ABI, speaking to bar 
groups and professional organizations on hot topics in the turnaround community and trends in 
consumer bankruptcies. Mr. Rochelle earned his undergraduate and law degrees from Columbia 
University, where he was a Harlan Fiske Stone Scholar.

Guests
Karen Cordry is the bankruptcy counsel for the National Association of Attorneys General in 
Washington, D.C., where she assists state agencies to take a more active role in enforcing state 
regulatory policies and collecting financial obligations during bankruptcy proceedings. She has 
conducted numerous multi-day seminars on “Bankruptcy and the Government Lawyer” and has 
spoken at many other bankruptcy programs, as well as written articles on bankruptcy issues of 
interest to governmental entities for many publications, including the “Affairs of State” column 
for the ABI Journal. In addition, she conducts one-day programs on introductory bankruptcy law 
at attorney general offices around the country. Ms. Cordry maintains a network for state attorneys 
working on bankruptcy issues and publishes a monthly bulletin. She has also represented the 
claims of many states in a number of cases, ranging from consumer protection to environmental 
protection to tobacco cases, and has sat as the states’ representative on the creditors’ committee 
in a number of asbestos bankruptcy cases. In 1995, she published a bankruptcy manual entitled 
Bankruptcy Law and the Governmental Regulatory Process,” which explores the interaction 
between governmental enforcement actions and the Bankruptcy Code. Previously, Ms. Cordry 
worked for the National Labor Relations Board (NLRB) from 1977 until February 1992, and from 
1984-92, she worked in the NLRB’s Enforcement Division in Washington in its Appellate Court 
and Contempt Litigation sections to obtain compliance with Board orders, despite bankruptcy 
filings by many respondents. She received her J.D. with highest honors from Wayne State 
University Law School in 1977 and her LL.M. with highest honors from George Washington 
University in 1987. 

Lynn Lewis Tavenner is a founding member of Tavenner & Beran, PLC in Richmond, Va., 
where she focuses primarily on bankruptcy, creditors’ rights, out-of-court workouts and business 
reorganizations. She has also served as a chapter 11 trustee and litigation trustee, and since 1997 
she has been a member of the chapter 7 panel of trustees in Richmond. Ms. Tavenner previously 
served two three-year terms on ABI’s Board of Directors and serves as a Fourth Circuit Council 
member for the Credit Abuse Resistance Education (CARE) program. She has also served has 
served on the Board of Governors and is a past president of the Bankruptcy Section of the Virginia 
State Bar, and is a Fellow of the American College of Bankruptcy. AV-rated by Martindale-
Hubbell, Ms. Tavenner has been recognized for Bankruptcy/Creditors’ Rights in several editions 
of The Best Lawyers in America, Virginia Super Lawyers and Virginia Business Magazine. 
She has also been recognized as 2013 and 2015 “Richmond Litigation-Bankruptcy Lawyer of 
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the Year” and as the 2014 “Richmond Bankruptcy and Creditor Debtor Rights/Insolvency and 
Reorganization Lawyer of the Year.” Ms. Tavenner received her undergraduate degree magna 
cum laude from Bridgewater College and her J.D. from Washington & Lee University School of 
Law, and subsequently clerked for Hon. Douglas O. Tice Jr.




