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Leslie A. Berkoff – Moritt Hock & Hamroff LLP; New York

Leslie A. Berkoff is a partner at Moritt Hock & Hamroff
LLP.  She serves as Co-Chair of the firm's Restructuring 
and Litigation practice group. Leslie concentrates her 
practice in the area of bankruptcy and restructuring 
litigation and corporate workouts, and she represents a 
variety of corporate debtors, trustees, creditors and creditor 
committees both nationally and locally.  She also spends 
time serving as a mediator and arbitrator.
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CANDICE L. KLINE - Carpenter Lipps & Leland LLP; Chicago

Candice L. Kline is a partner in the Chicago Office of 
Carpenter Lipps & Leland LLP.

She is a business attorney and commercial litigator with 
years of global commercial banking experience before 
entering the legal profession. Candice focuses her practice 
on bankruptcy and insolvency matters, corporate 
restructuring, and commercial disputes. 

Carpenter Lipps & Leland LLP was established in 1994 by 
the three senior litigation partners from the Columbus office 
of Jones Day. The Firm is a litigation boutique with an 
emphasis on class action and complex litigation, primarily in 
the areas of business and commercial law.
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Patrick S. Scott - GrayRobinson, P.A.; Fort Lauderdale

Patrick S. Scott Patrick Scott serves as Of Counsel at 
GrayRobinson, P.A., in Fort Lauderdale, Florida. A 
business bankruptcy specialist, for 38 years he has 
represented debtors-in-possession, trustees, creditors’ 
committees, creditors, and litigants, primarily in Florida. In 
addition he is a mediator, lecturer, and presenter on 
bankruptcy topics.

GRAYROBINSON, P.A. is a full-service corporate Florida law 
firm with 300 attorneys and consultants in 14 cities across 
Florida, including ten bankruptcy attorneys and 
complementary practices specific to many industries. 
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Striking a Balance

§ A “primary purpose” of the Bankruptcy Act is to provide relief to only the “honest but unfortunate 
debtor.” Local Loan Co. v. Hunt, 292 U.S. 234, 244 (1934); Brown v. Felsen, 442, U.S. 127, 129 
(1979) 

§ Exceptions to discharge “should be strictly construed against the creditor and liberally in favor 
of the debtor.” Schweig v. Hunter (In re Hunter), 780 F.2d 1577, 1579 (11th Cir. 1986); In re 
Hudson, 107 F.3d 355 (5th Cir. 1997); Century 21 Balfour Real Estate v. Menna (In re Menna), 
16 F. 3d 7, 9 (1st Cir. 1994).
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Nondischargeable Fraud, Historically

§ 1867 Bankruptcy Act: debts “created by the fraud…of the bankrupt”

§ 1898 Bankruptcy Act: debts that “are judgments in actions for frauds, or obtaining property by 
false pretenses or false representations”

§ 1903 amendment “liabilities for obtaining property by false pretenses or false representations”
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The Structure of § 523(a)(2)(A)

§ 1978 Code: “…any debt— (2) for money, property, services or…credit, to the extent obtained, 
by— (A) false pretenses, a false representation, or actual fraud,…”

§ Carved out: Debts resulting from statements of financial condition are carved out of 
(a)(2)(A). Such statements, if written, can lead to nondischargeability under (a)(2)(B) instead.

§ Added in: Certain credit card debts that would not necessarily be considered fraudulent—use 
of card for non-necessities above certain amounts close to the bankruptcy filing date—are 
“presumed” to be (a)(2)(A) fraudulent according to (a)(2)(C) (1984 amendment).
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Husky Int’l Electronics, Inc. v. Ritz, 578 U.S. ___, 136 S. 
Ct. 1581 (2016)

§ The individual chapter 7 debtor, Ritz, had caused his insolvent company, Chrysalis, to transfer 
its assets to other companies in which he had a partial ownership interest, thereby defeating the 
collection efforts of Husky, a creditor of Chrysalis.

§ A Texas statute makes corporate shareholders personally liable.

§ On appeal, the Fifth Circuit held there had to be a false representation made.  

§ The Supreme Court found the debt to be non-dischargeable under (a)(2)(A) even though Ritz 
didn’t “obtain” the original credit so much as he obstructed the creditor’s ability to collect from its 
obligor.

§ Actual fraud did not need to be synonymous with a false representation. 

§ The Court remanded the case for a determination of whether Ritz was liable under the Texas 
statute.  On remand, the bankruptcy court found that the Texas statute applied and held the 
debt non-dischargeable.
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Cohen and Husky on “Obtained By”

§ In Cohen v. De La Cruz, 523 U.S. 213, 218-19 (1998) the Court held that “[o]nce it is 
established that specific money or property has been obtained by fraud ... ‘any debt’ arising 
therefrom is excepted from discharge.”   

§ The Fifth and Ninth Circuit Courts of Appeals cite Cohen as permitting a broader reading of 
“obtained by.”  Those two courts include debts where the debtor obtained nothing quantifiable 
and was merely vicariously liable for someone else’s fraud.

§ In Husky the Court weakened the meaning of “obtained by”; the Court now permits the 
defeating of a creditor’s collection rights to serve as what the debtor “obtained” by the 
fraudulent conduct.     

§ The Court, nevertheless, still required that the debt subject to the discharge exception must be 
“traceable to” the fraudulent conveyance. 

Are preexisting debts “traceable to” later fraudulent transfers?
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Husky on “Actual Fraud”

§ The Court favored the definition of “actual fraud” in Collier on Bankruptcy: “any deceit, artifice, 
trick, or design involving direct and active operation of the mind, used to circumvent and cheat 
another.”

§ The First Circuit, in In re Lawson, 791 F.3d 214, 219 (1st Cir. 2015), noted that the Restatement 
of Torts includes fraudulent conveyance as a tort within its fraud chapter “Fraudulent 
Interference with Property Rights.”

§ Although the holding in Husky allowed the interpretation of § 523(a)(2)(A) to encompass 
fraudulent conveyance schemes, even when those schemes do not involve a false 
representation, case law from various circuits demonstrates a hesitation in broadly applying the 
court's ruling.

Does “actual fraud” include every liability that derives in any way from misconduct that has any element 
of deceit?
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McClellan Seventh Circuit Example (2000)

§ Husky follows Judge Posner’s reasoning in McClellan v. Cantrell, 217 F.3d 890 (7th Cir. 2000), 
where the Circuit held that the plaintiff had stated a claim under §523(a)(2)(A) based on the 
debtor’s liability arising from receipt of an actually fraudulent transfer under Illinois law.

§ “The two-step routine … in which Debtor A transfers valuable property to B for nothing in order 
to keep it out of the hands of A’s creditors and B then sells the property and declares 
bankruptcy in an effort to shield herself from liability for having colluded with A to defeat the 
rights of A’s creditors—is as blatant an abuse of the Bankruptcy Code as we can imagine. It 
turns bankruptcy into an engine for fraud.” Id. at 893. 

§ Judge Posner distinguished actual versus constructive fraudulent transfers, but is this a 
distinction without a difference? 

§ Judge Posner also recognized that breach of fiduciary duty claims, which often do not involve 
misrepresentations, come within “actual fraud.”    
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Actual Fraud Today

§ Courts agree that such torts as fraudulent omission, fraudulent concealment, and promissory fraud, all fall 
within the category of “actual fraud” even though they don’t involve a misrepresentation. Post-Husky, actual 
fraud also includes fraudulent conveyances. Consider these rulings:

§ DZ Bank AG Deutsche Zentral-Genossenschaft Bank v. Meyer, 869 F.3d 839, 842 (9th Cir. 2017):   While on 
the verge of defaulting under a note, an insolvent married couple formed a trust with their daughter as trustee, 
then caused a company they owned to convey its assets to a company the husband owned, and then 
transferred the assets that came from Company 1 (which had been the creditor’s collateral) and the assets 
already in Company 2 to a new Company 3 the husband owned, then conveyed the assets from that 
company to the trust in exchange for a stream of payments to the husband over time, and eventually filed 
bankruptcy.  

The Ninth Circuit held that the debtors had fraudulently transferred their equity in Companies A and B under WUFTA, and 
that the debts for diverting the bank’s collateral and transferring the unencumbered funds were within (a)(2)(A).
The Court also held that DZ Bank could recover the total transferred equity value ($385,000) versus the amount traceable 
to its collateral ($123,200).

§ But see 
In re Hedman, No. 17-11035-R, 2018 WL 3241065, at *10 (Bankr. N.D. Okla. July 2, 2018) (even if 
debtor committed actual fraud, his pre-existing debts to the plaintiffs were not “obtained by” such fraud).
In re Erickson, 584 B.R. 816, 819-20 (Bankr. W.D. Tex. 2017) (granting summary judgment for debtors 
because judgment creditor failed to show a “nexus” between the corporate fraudulent transfers and the 
preexisting debt based on personal guarantees).
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Fraudulent Transferees

§ Are all transfer avoidance judgments now non-dischargeable where the recipient was aware of 
the transferor’s intent to defeat creditors? 

§ Do creditors now have more leverage?

§ Through §727(a)(2)(A), creditors may already block a discharge based on knowingly fraudulent 
transfers made within the preceding year—Husky has effectively removed the one year 
limitation, at least as to the diligent creditor who brings the §523(a)(2)(A) proceeding.  

§ Since courts often permit monetary settlements of § 523 actions, or don’t even want to hear 
about such settlements, does the Husky ruling set up the debtor to be “shaken down” by the 
plaintiff who threatens to tip off other creditors about the availability of the remedy?
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Aiders and Abettors/Conspirators to Fraudulent 
Transfers

§ Are all causes of action for participation in fraudulent transfers (in states where a cause of 
action is cognizable) now non-dischargeable?

§ The architects of fraudulent transfers—e.g., restructuring advisors, accountants, and 
attorneys—may face claims for aiding and abetting the fraudulent transfer. 

§ In jurisdictions where aiding and abetting fraudulent transfer is not recognized, the same facts 
may support other aiding and abetting liability claims such as breach of fiduciary duty and other 
fraud-based claims. See In re Glick, 568 B.R. 634, 676-78 (Bankr. N.D. Ill. 2017), followed by In 
re Concepts Am., Inc., 2018 WL 1174900 (Bankr. N.D. Ill. Mar. 1, 2018); see also In re Rescue 
Rangers, 576 B.R. 521, 527 (Bankr. E.D. Va. 2017) (granting trustee leave to amend a 
complaint to include counts under business conspiracy statutes and breach of fiduciary duty 
after dismissing counts based on aiding and abetting fraudulent transfer).

If the architect or facilitator of a fraudulent transfer files bankruptcy, is the resulting debt 
nondischargeable? 

Does a trustee’s routine actions to recover fraudulent transfers, and pursue aiders and abettors, 
subsidize a creditor’s nondischargeability action in a later personal bankruptcy?
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Breach of Fiduciary Duty

§ Corporate officers breach their fiduciary duty to stockholders by knowingly selling goods 
themselves to the company—goods that could have been purchased by the company for a 
lower price elsewhere.

§ Is the resulting judgment against the officer non-dischargeable?

§ Does it matter whether the officer made any profit? Or knew that the company could purchase 
the goods for less? 

§ Is every knowing breach of fiduciary duty by a corporate officer or LLC manager or partner now 
nondischargeable?
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Conversion

§ The majority opinion in Husky stated that the fact of an overlap between (a)(2) and (a)(6) is no 
indication that a restrictive meaning should be given to “actual fraud” to avoid the overlap.  

§ So, is conversion always an actual fraud?  

§ Does deceit have to be at the inception of the transaction, or can it be simply a refusal to return 
bailed goods?

§ An example, pre-Husky, was In re Howard, 261 B.R. 513 (Bankr. M.D. Fla. 2001), where the 
principal of a dealer in goods caused the company to sell goods and conceal the sales from the 
floor-plan financer where the financing documents required accounting of all sales but fell short 
of creating a trust relationship. Held, the financer’s claim for its loss was excepted from 
discharge as one for money or property obtained by the debtor's fraud under (a)(2)(A).
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Defamation

§ Creditor holds a judgment for defamation against debtor, who deceived the public about the 
creditor’s honesty in business with the intent to injure the creditor, but didn’t make any 
misrepresentation to the creditor.

§ Would it make a difference if the debtor benefitted from the injury the creditor suffered?



18

Vicarious and Responsible Person Liability

§ Before Husky, it was held that control person liability under §20(a) of the Securities Exchange 
Act is dischargeable. Hoffend v. Villa (In re Villa), 261 F.3d 1148 (11th Cir. 2001); Owens v. 
Miller (In re Miller), 276 F.3d 424 (8th Cir. 2002).

§ Does this result change after Husky?

§ What about responsible person liability for WARN Act? Sales taxes? Payroll 
taxes? Environmental remediation expense under CERCLA and SARA?  Many of these 
statutory vicarious liabilities may be said to involve an element of dishonesty or deceit, or a 
knowing violation of a legal duty.
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Why Not Just File an (a)(6) Complaint

§ Often, an (a)(2) claim will be alleged together with claims under (a)(4) and (a)(6). Courts accept 
that the same facts may support multiple claims. Whether the creditor prevails under (a)(2), (4), 
(6), the result is the same.

§ In chapter 13 cases, however, re-categorizing (a)(6) debts into (a)(2) or (a)(4) debts is essential 
for the creditor’s claim to survive the super-discharge of §1328(a).
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Class Relief

§ Arguably all creditors had nondischargeable claims in Husky, but only one brought action under 
§523. How can they all get relief? Should they?

§ A debtor’s transfer or concealment of the debtor’s own property or property of an insider, within 
a year prepetition, with the intent to hinder, delay or defraud a creditor or the bankruptcy 
trustee, is a ground for the loss of the debtor’s entire discharge. §727(a)(2), (7).  Trustees often 
bring a discharge objection of this sort for the benefit of all creditors.

§ Congress in BAPCPA added discharge forfeiture provisions in §§727(a)(12), 1141(d)(5)(C), 
1228(f), and 1328(h) where a civil action—for securities fraud, securities law violation, RICO 
conduct or reckless, willful or intentional misconduct causing “serious physical injury or death to 
another individual in the preceding 5 years”—has been filed or should have been filed.  

Civil actions alleging fraud or statutory liability are often brought on a class basis. Could debtors now 
face a potentially enormous nondischargeable debt?

Can courts approve a class action for objecting to the dischargeability of debts based on §523(a)(2)(A)?
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