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			Benchnotes

			By Aaron M. Kaufman

			More Reasons for Ch. 11 Professionals to Seek Payment Early and Often

				Chapter 3 cases1 can lead to some tension between the chapter 11 professionals (who were paid, at least in part, during the chapter 11 case) and the chapter 7 trustee (who is expected to lead the clean-up and make the most out of the “leftovers” from the 363 sale). When the chapter 7 estate is left with insufficient sources of funds to cover administrative claims and assets, this tension is exacerbated. How can the chapter 7 trustee be expected to administer an undercapitalized estate? 

				The plain language of § 726(b) of the Bankruptcy Code (the provision governing the distribution of property from a chapter 7 estate) requires a chapter 7 trustee to pay chapter 7 administrative claims before chapter 11 administrative claims. In the past, some courts have construed this provision to mean that chapter 11 professionals are obligated to disgorge fees paid before conversion if those funds are necessary to allow the trustee pay chapter 7 administrative claimants (i.e., if the estate is or becomes administratively insolvent). See, e.g., Specker Motor Sales Co. v. Eisen, 393 F.3d 659, 664-65 (6th Cir. 2004) (holding that “interim compensation must be disgorged when necessary to achieve pro rata distribution of a chapter 7 bankruptcy estate”). While this construction has some logical appeal to it, a few courts have rejected it in recent years. 

				For example, in In re Headlee Mgmt. Corp., 519 B.R. 452 (Bankr. S.D.N.Y. 2014), Chief Judge Cecelia G. Morris explained that “the absolute pro rata distribution contemplated in Specker Motor is not even possible,” particularly when reading § 726(b) with other Code provisions. Taken to the extremes, the Specker Motor decision would require all post-petition creditors who receive ordinary-course payments during a chapter 11 case to return the payments received to “achieve [the] pro rata distribution” theorized by the Specker court. As Judge Morris aptly notes, there is no statutory basis to recover ordinary-course payments made during a chapter 11 case. 

				In Headlee, Judge Morris declined to order a disgorgement of fees, indicating that the more appropriate recourse for a chapter 7 trustee would be to seek a reduction of the chapter 11 professionals’ fee awards under § 330(a) of the Bankruptcy Code or to compel turnover under one of the other Code provisions. Since no party objected to the actual fee award or sought turnover in Headlee, Judge Morris held that the compensation was properly allowed and paid at the time, and that disgorgement of such fees under § 726(b) was neither necessary nor authorized by the Bankruptcy Code.

				In the recent case of In re Home Loan Serv. Corp., Bankr. Case No. 12-50247 (Bankr. N.D. Cal. June 30, 2015) (slip op.), the chapter 7 trustee requested an order compelling the disgorgement of fees paid to chapter 11 counsel on an interim basis during the course of the chapter 11 case, contending that the disgorgement was necessary to pay the chapter 7 administrative expenses. In a thoroughly analyzed decision, Hon. Arthur Weissbrodt rejected the trustee’s motion (both legally and factually) and denied the disgorgement. Factually, Judge Weissbrodt held that the trustee failed to establish that the chapter 7 estate was even administratively insolvent. 

				The trustee’s argument was premised on the trustee’s commissions and professional fees being allowed, but the court had not awarded such compensation yet. In his legal analysis, Judge Weissbrodt agreed with Judge Morris’s reasoning in Headlee, concluding that “[n]early all of the cases that state that chapter 11 earned and paid administrative expenses may be disgorged to pay chapter 7 administrative expenses are either pure dicta (because they do not actually order disgorgement) or are distinguishable (because they reasonably could have been decided on different grounds, e.g., that the chapter 11 administrative fees were not reasonably earned when incurred).” Instead, Judge Weissbrodt agreed that the proper basis for recovering excess fees believed to have been paid to chapter 11 professionals is to object to the merits of their fee applications or use one of the other tools expressly provided by Congress in the Bankruptcy Code, such as the avoidance powers under § 549. 

			 

			Is Filing an Accurate Claim Abusive?

				One might wonder why a credit card company would go to the trouble of filing an unsecured claim for $800 based on a stale, 12-year-old unpaid credit card bill. See, e.g., Avalos v. LVNV Funding LLC (In re Avalos), 531 B.R. 748 (Bankr. N.D. Ill. 2015) (denying creditor’s motion to dismiss adversary proceeding for Fair Debt Collection Practices Act (FDCPA) violations, noting that “[b]ecause there is no good reason to allow proofs of claim for stale debt, the frequent allowance of and payment on such claims would be enough to show deception”). However, those facts gave rise to litigation in Broadrick v. LVNV Funding LLC (In re Broadrick), 532 B.R. 60 (Bankr. M.D. Tenn. 2015). At issue in Broadrick was whether this “stale” claim violated the FDCPA, which broadly prohibits creditors from taking actions or threatening to take actions that is prohibited by other laws. According to the debtor in Broadrick, the claim was barred by the applicable state statute of limitations and thus, the act of filing a proof of claim violated the FDCPA.

				Noting a split among circuit court authorities, and without binding precedent in the Sixth Circuit, Judge Randal S. Mashburn concluded that under the circumstances presented in this case, the creditor’s stale claim did not violate the FDCPA. He first cited the Second Circuit’s decision in Simmons, which recognized that an invalid proof of claim was not the kind of abusive debt-collective practice that could give rise to liability under the FDCPA. See Simmons v. Roundup Funding LLC, 622 F.3d 93, 96 (2d Cir. 2010) (“It is difficult for this Court to understand how a procedure outlined by the Bankruptcy Code could possibly form the basis of a violation under the FDCPA.”). In the same vein, Judge Mashburn cited the Ninth Circuit’s decision in Walls, in which the court of appeals held that a debtor’s remedies for post-discharge collection efforts are provided under the Bankruptcy Code, not the FDCPA. See Walls v. Wells Fargo Bank NA, 276 F.3d 502, 510 (9th Cir. 2002) (“Nothing in either Act persuades us that Congress intended to allow debtors to bypass the Code’s remedial scheme when it enacted the FDCPA. While the FDCPA’s purpose is to avoid bankruptcy, if bankruptcy nevertheless occurs, the debtor’s protection and remedy remain under the Bankruptcy Code.”) (citing Kokoszka v. Belford, 417 U.S. 642, 651, 41 L. Ed. 2d 374, 94 S. Ct. 2431 (1974)). 

				On the other end of the spectrum, Judge Mashburn cited the Eleventh Circuit’s recent 2014 decision in Crawford, which created a split of authority at the circuit level because it broadly concluded that the intentional practice of knowingly filing time-barred claims in the hopes of the claims being allowed when the debtor fails to object was abusive and in violation of the FDCPA. See Crawford v. LVNV Funding LLC, 758 F.3d 1254, 1256 (11th Cir. 2014), cert. denied, 135 S. Ct. 1844 (2015) (“LVNV acknowledges, as it must, that its conduct would likely subject it to FDCPA liability had it filed a lawsuit to collect this time-barred debt in state court. Federal circuit and district courts have uniformly held that a debt collector’s threatening to sue on a time-barred debt and/or filing a time-barred suit in state court to recover that debt violates §§ 1692e and 1692f.”) (citing, inter alia, Phillips v. Asset Acceptance LLC, 736 F.3d 1076, 1079 (7th Cir. 2013)).

				Judge Mashburn found neither decision “completely satisfactory” — explaining that the Second Circuit’s decision put too much emphasis on why the FDCPA should have no role in bankruptcy, while the Eleventh Circuit’s decision ignored the distinctions between bankruptcy claims administration and ordinary collection litigation. Instead, Judge Mashburn sought to give effect to both the FDCPA and the bankruptcy claims-administration process. In doing so, he considered the special protections provided to both creditors and debtors under the bankruptcy system (i.e., the automatic stay, involvement of a trustee, extinguishment of right of payment vs. the remedy, and consolidation of litigation into a single debtor-initiated forum) and determined that “[t]he FDCPA should not be implicated with regard to stale debts when (a) a creditor merely files an accurate proof of claim in a bankruptcy case, (b) [] the proof of claim includes all the required information including the timing of the debt, (c) the applicable statute of limitations is one that does not extinguish the right to collect the debt but merely limits the remedies, and (d) no legal impediment to collection or factual circumstances exists that would invoke the FDCPA other than merely the applicability of a statute of limitations.” 

				In this particular case, Judge Mashburn found that all of these elements were present. The applicable statute of limitations in Tennessee did not extinguish the creditor’s rights in the underlying debt; it only limited the creditor’s collection remedies. The claim itself also accurately described the date(s) when the underlying debt was incurred, so it was not misleading. Further, Judge Mashburn explained that there could be legitimate reasons why a debtor might want to have its stale debt paid, such as when the debtor’s parents or relatives are also liable on the same debt, and the creditor’s ability to collect from the relative is not time-barred. Under the test espoused by Judge Mashburn in this case, giving effect to the bankruptcy system and the FDCPA, the court concluded that there was no liability under the FDCPA for the mere filing of an accurate, but time-barred, proof of claim under the facts presented in Broadrick.

			

			Miscellaneous

				• In re Motors Liquidation Co., 529 B.R. 510 (Bankr. S.D.N.Y. 2015) (creditors with claims arising from ignition switch defects in vehicles objected to General Motors’ motion to enforce “free and clear” language in § 363 sales order; court held that knowledge of defect by certain of debtor’s employees entitled plaintiffs to actual notice in bankruptcy case; nevertheless, lack of notice did not prejudice such creditors, and did not result in due-process violation, insofar as it prevented them from arguing against “free and clear of” language in sales order, because such arguments were heard and rejected at time of sale; thus, most plaintiffs could not sue “New GM” for prebankruptcy actions of “Old GM”); 

				• In re T.H., 529 B.R. 112 (Bankr. E.D. Va. 2015) (attorney violated Fed. R. Bankr. P. 9011 and multiple state rules of professional conduct by electronically filing petition on alleged client’s behalf without obtaining her authorization to do so; court ordered sanctions); 

				• Torres v. Cavalry SPV I LLC, 530 B.R. 268 (Bankr. E.D. Pa. 2015) (debtor brought putative class action against creditor for its alleged violation of Fair Debt Collection Practices Act (FDCPA) after creditor filed proof of claim on time-barred debt in debtor’s chapter 13 proceedings; court held, as matter of first impression, that filing time-barred proof of claim in bankruptcy court cannot form basis for FDCPA claim);

				• In re Renewable Energy Dev. Corp., --- F.3d ---, 2015 U.S. App. LEXIS 1195 (10th Cir. July 15, 2015) (applying Wellness International and holding that plaintiff’s state law malpractice claims against former chapter 7 trustee could not “necessarily be resolved in the process of allowing or disallowing claims against the estate”; thus, plaintiff could not be compelled to litigate before bankruptcy court without its consent, even though plaintiff’s allegations were factually intertwined with bankruptcy proceeding);

				• In re Lawson, --- F.3d ---, 2015 U.S. App. LEXIS 11366 (1st Cir. July 1, 2015) (“[T]he ‘actual fraud’ exception to discharge under § 523(a)(2)(A) includes [the] knowing receipt of a fraudulent conveyance where such receipt constitutes actual (as opposed to constructive) fraud.”);

				• Janvey v. Golf Channel Inc., --- F.3d ---, 2015 U.S. App. LEXIS 11268 (5th Cir. June 30, 2015) (after rendering $6 million fraudulent transfer judgment against Golf Channel in March, based on money received from Stanford entities under marketing agreement to “increase awareness of [Stanford’s] brand among sports audiences,” 780 F.3d 641, the court of appeals certified a question to Texas Supreme Court — in connection with Golf Channel’s motion for reconsideration en banc — to determine whether “value” or “reasonably equivalent value” must be determined from perspective of Ponzi operator and its other creditors, or from market perspective of what “the transferor would have sold the assets [for] in an arm’s-length transaction”);

				• 1756 W. Lake St. LLC v. Am. Chartered Bank, 787 F.3d 383 (7th Cir. 2015) (where bank foreclosed on property worth $1.7 million to satisfy debt worth $1.5 million, bank demonstrated reasonably equivalent value based on forbearance agreements given to debtor that allowed debtor to stay out of bankruptcy for several years and generate more than $200,000 in revenue during that same time to bridge gap between value of property being foreclosed and value given through debt forgiveness);

				• In re Adamson Apparel Inc., 785 F.3d 1285 (9th Cir. 2015) (insider guarantor’s pre-petition waiver of reimbursement rights against debtor absolved insider of preference liability because waiver prevented insider from holding “claim” against debtor such that insider could be creditor, which is essential element of § 547(b) of Bankruptcy Code);

				• In re Maitland, 531 B.R. 516 (Bankr. D.N.J. 2015) (debtor’s taxes assessed on late-filed return could be discharged, notwithstanding § 523(a)(1)(B), because “[i]n crafting a definition of ‘return,’ Congress could have easily excluded a late return, but it did not do so” and state failed to take actions to collect within statutory period);

				• Shubert v. Law Offices of Winterhalter, 531 F.3d 546 (E.D. Pa. 2015) (in trustee’s lawsuit against former counsel to debtor in possession for breaches of fiduciary duty, district court denied law firm’s motion to withdraw reference because (1) lawsuit was core proceeding; (2) bankruptcy court had constitutional authority to adjudicate the claims; (3) law firm was not entitled to jury trial because there was sufficiently close nexus between fiduciary duty claims and law firm’s fee application; and (4) all other discretionary factors weighed against withdrawing reference);

				• In re Lopez, 532 B.R. 140 (Bankr. C.D. Cal. 2015) (discharge was denied under § 727(a)(3) and (4)(D) for withholding records and failure to keep or preserve records where debtor made it “extremely difficult” for trustee to ascertain her financial condition and administer estate by, inter alia, pleading Fifth Amendment in lieu of cooperating with trustee to reconstruct financial history when it became clear that electronic records would not be available);

				• Gonzalez v. P.R. Treasury Dep’t (In re Gonzalez), 532 B.R. 1 (Bankr. D.P.R. 2015) (Puerto Rico Treasury Department violated automatic stay by issuing post-bankruptcy notice reiterating department’s garnishment and embargo powers, coupled with language urging debtor to pay these taxes to avoid such collection efforts; in light of actual threats intimated, court held that stay exception under § 362(a)(9)(D) did not apply; punitive damages could not be awarded for willful violations under § 362(k) because court lacked jurisdiction under § 106 due to Puerto Rico’s sovereign immunity);

				• In re Labgold, 532 B.R. 276 (Bankr. E.D. Va. 2015) (once bankruptcy court denied debtor’s discharge under § 727(a) in one action, all individual dischargeability actions under § 523(a) became moot, and bankruptcy court lacked subject-matter jurisdiction to adjudicate them);

				• In re Johnson, 532 B.R. 53 (Bankr. W.D. Mich. 2015) (court warned debtor that it would dismiss his chapter 13 case unless debtor abandoned his medical marijuana business — legal under state law but illegal under federal law — because he could not “conduct an enterprise that admittedly violates federal criminal law while enjoying the federal benefits [that] the Bankruptcy Code affords him”);

				• In re Minor, 531 B.R. 564 (Bankr. E.D. Pa. 2015) (where third-party buyer purchased debtor’s property in tax sale pre-petition and buyer did not object to debtor’s proposed chapter 13 plan, even though plan exercised debtor’s statutory redemption rights over time, city lacked standing to object to plan because city had no direct claim against estate, and its alleged harm — that potential buyers would be less willing to participate in tax sales if debtors could exercise rights of redemption over time pursuant to bankruptcy plans — was far too remote to be considered an “injury in fact”); and 

				• In re Broadbent, 531 B.R. 840 (Bankr. D. Idaho 2015) (plan was not filed in bad faith, despite its exclusion of $200 monthly contributions from debtor’s live-in girlfriend, because such contributions were not frequent or dependable enough to consider them “regular” income for purposes of determining debtor’s disposable income for distribution under debtor’s chapter 13 plan).  abi

			Aaron Kaufman is a member of Dykema Gossett PLLC in Dallas and serves as a coordinating editor for the ABI Journal.

			
				
					1	In this context, a “chapter 3” is a chapter 11 filing with a § 363 sale promptly followed by conversion to chapter 7.

				

			

		

	
		
			Legislative Update

			By Peter S. Goodman, Dr. Ben S. Branch and Michael R. Carney

			Our View: Commission’s Proposed § 363 Sale Fix Not Bold Enough

			Editor’s Note: To learn more about the Commission’s work and/or read its Final Report and Recommendations, visit commission.abi.org.

			

			The ABI Commission to Study the Reform of Chapter 11 released its Final Report and Recommendations in December 2014. As the Report notes, the three-year project involved hundreds of top professionals representing diverse stakeholders and yielded a 400-page report with more than 200 discrete recommendations to modernize the law of business bankruptcy.1 While this process produced a report to be utilized by Congress in its deliberations, and ultimately by the courts, there are, of course, a range of other policy options.

				This article responds to the Report, both from an economic and legal policy prospective, and examines whether its proposed changes to the Bankruptcy Code would fix the problem identified by the Report — i.e., the difficulty in obtaining debtor-in-possession (DIP) financing to continue operations, resulting in increasing pressure to monetize the debtor’s assets through a quick § 363 sale to the detriment of junior creditors. While the Commission addresses these issues, the Commission itself acknowledges that the Report is one of consensus (albeit, following spirited debate and advocacy) and perhaps constitutes a reflection of what is achievable in the political process. Nonetheless, in our view, the Commission has not gone far enough in reforming the § 363 sale process. The process and timing for determining competing creditor rights needs to be balanced with the need for the debtor to sell its assets, a secured creditor’s right to protect and/or realize the value of its collateral, and the rights of creditors — both general and administrative — to ensure a fair process in determining the value allocated to different creditor classes.

				Under economic theory, optimal bankruptcy law would (1) quickly and efficiently identify debtors that can maximize value for creditors through reorganization as opposed to liquidation, (2) create a process that will likely realize maximum recovery for creditors, and (3) create a process that would efficiently distribute the debtor’s assets to creditors according to the absolute priority rule. The Commission attempts to achieve this result, but it focuses on the second prong, which proposes to determine the reorganization value (and attach it as an appendage to a purchase price), and provides incomplete solutions to the first and third prongs. By focusing mostly on this second prong and utilizing the process/remedy, the Commission has proposed an imperfect cure that may well kill the patient.

			

			The Commission Has Not Fixed the “Loan to Own” Problem

				As the Commission co-chairs have noted, many — if not most — chapter 11 cases today are dominated by secured lenders or secured noteholders, unlike when the Bankruptcy Code was enacted in 1978.2 These secured creditors’ groups often seek to effectively foreclose on their security interests and receive a federally approved order selling the debtor’s assets free and clear with releases at the very outset of the chapter 11 case, while junior creditors are economically disadvantaged from providing meaningful input. As a result, the system lacks transparency. In many cases, chapter 11 has morphed from a framework within which to implement a debtor’s reorganization plan into a national foreclosure act.3 Following the sale of substantially all of its assets, a debtor’s estate is usually left with, at best, a liquidating chapter 11 plan — but often a dismissal or conversion to a case under chapter 7.

				Chapter 11 was not intended to be a safe haven for secured lenders to avoid state foreclosure laws.4 Rather, its intent was to reorganize a debtor through the implementation of a reorganization plan. Yet the Commission proposes that the Bankruptcy Code should be amended to (1) set a higher judicial standard for an immediate § 363 sale and a quasi-fair and equitable valuation test that potentially appends an option tail to the purchase price, and (2) provide a moratorium on all § 363 sales until 60 days after the petition date. In response to the proposed “60-day rule,” we note that 60 days is an arbitrary cut-off. In cases that we have participated in (or have reviewed), 90 days can be considered a quick sale — particularly in a complex case where a debtor and certain inside creditors have extensively planned and plotted their preferred course for the bankruptcy case pre-petition. The Report proposes that this 60-day rule could be waived pursuant to a court order in the event of “extraordinary ... circumstances, which must be established by clear and convincing evidence at the hearing on the motion requesting an expedited sale process,”5 ultimately leaving the proposed 60-day rule to always be subject to judicial interpretation by individual bankruptcy courts and leaving open the possibility that the exception could become the rule.6 

				While the Commission heard testimony on the pervasive “loan-to-own” scenario wherein a distressed investor purchases a loan from a traditional lender expecting the company to fail so that the investor can take control of the company, it does not address the problem. Furthermore, valuation fights can be speculative, and other § 1129-type protection requirements proposed in the Report do not ensure an active and robust auction and sale process that could maximize recovery to creditors. Such a process is critical in the § 363 sale context. Valuation fights can last many weeks, and in at least in one case, we note that it turned out to be inconclusive.7 Given the length and breadth of a valuation fight, the patient may die while on the operating table.

				The Commission’s proposed remedies do not go far enough to properly internalize the external economic cost to the estate of a chapter 11 proceeding on junior and administrative creditors where the sale is being conducted solely for the benefit of secured lenders. Administrative creditors run the risk of nonpayment, and general unsecured creditors (whose provision of goods and services may have kept the secured lender’s collateral afloat) risk total loss. In some jurisdictions, bankruptcy courts have stepped up to the plate and forced secured creditors to internalize the external costs of the chapter 11 proceeding commenced for their benefit by requiring, as part of the auction and sale process, that sufficient proceeds are left aside from the sale to pay administrative creditors, including § 503(b)(9) creditors. For example, one court curtailed a secured lender’s credit bidding rights,8 but a judge-made law does not go far enough and is not uniform across jurisdictions. Furthermore, while the Commission does recommend that § 506(c) (so-called surcharges on secured creditors’ collateral) not be waivable, it does not grant § 506(c) rights to any party other than the “Trustee,” thus leaving creditors that seek payment from the secured lenders left holding the bag, and subject to the debtor’s largesse.9 In order to properly internalize the externalities of the chapter 11 case benefiting solely a secured creditor and to level the playing field for junior creditors, we suggest the following procedural and administrative amendments to the Bankruptcy Code.

			

			Alternatives to the Commission’s Proposed § 363 Amendments

				First, a secured lender that seeks court approval of a § 363 sale of substantially all of the debtors’ assets at the outset of a chapter 11 case must declare/elect its intention to credit bid its lien/claim at the outset of the § 363 sale process. In the event that the declaration is not made, the secured creditor forgoes its right to credit bid. This election would be similar to a § 1111(b) election, wherein an undersecured creditor can elect to either (1) have an unsecured deficiency claim under § 506(a), or (2) waive its deficiency claim and have the total allowed amount of its claim treated as though it were fully secured by the collateral. Here, a secured lender would be required, at the outset of the § 363 sale process, to elect whether it intends to credit bid. This avoids any last-minute chilling effects such a credit bid may have at an auction. In the event of a sale that takes place under a § 1129 reorganization plan, a secured creditor does not need to declare its intention to credit bid until such time as the auction process takes place and is not subject to the requirement set forth in (2) above, but the secured creditor would nevertheless be required to comply with all other requirements of § 1129 (i.e., all administrative claims must be paid upon the effective date of the reorganization plan).

				Second, § 506(c) should be amended to provide that a secured lender that seeks court approval of a § 363 sale of substantially all of the debtors’ assets at the outset of the chapter 11 case must pay the reasonable attorneys’ fees and costs of maintaining the debtors’ estate and any appointed creditors’ committees and their professionals through the closing of a sale (i.e., the so-called “burial costs”). This requirement would, however, be avoided if such secured lender declares at the outset of the § 363 sale process that it will not credit bid its lien/claim.10

				Third, § 506(c) should be amended to allow any party in interest in the bankruptcy case that can demonstrate preservation of the secured lenders’ collateral resulting from an immediate § 363 sale to make a claim on the proceeds of collateral.11 As the Commission noted, § 506(c) rights should be unwaivable — whether by the debtor or the bankruptcy court — with respect to the proceeds of such § 363 sale. In the event of an immediate § 363 sale, § 506(c) should also provide for the payment of § 503(b)(9) claims for goods delivered within 20 days prior to the petition date, as well as all ordinary-course unsecured trade creditors’ claims (including claims for services) and landlord claims for a 20-day period prior to the petition date.

			

			Economic Theory of Externalities 

				These proposed changes are intended to ensure that secured lenders, who are essentially seeking to use the Bankruptcy Code as a means of foreclosure, internalize the externalities that are typically passed onto other parties-in-interest. These proposed provisions also level the playing field, enabling junior creditors (through an official committee or otherwise) to garner the resources and time that would be necessary to seek out a possible bidder (or overbid) for the assets to realize greater value and increase their possible recovery. Moreover, these proposed changes can only add transparency to the process. 

				The concept of internalizing externalities is not new. “Externalities” occur when impacts are generated by one economic actor affecting others, but the market does not, on its own, require that the actor generating such impacts compensate other affected actors.12

				In chapter 11 cases, secured creditors — particularly those that also act as a DIP lender and that are secured by substantially all of the debtor’s assets (or a debtor’s critical asset) — wield their economic power in several ways. Initially, they have the power to force an immediate sale of the debtor’s assets. Further, by granting limited access to cash collateral and DIP financing, they control the debtor’s ability to operate in chapter 11. They also often wield de facto control over the bankruptcy courts by giving bankruptcy judges the Hobson’s choice between a complete collapse of both the bankruptcy case and the company vs. the possibility of a higher offer that might materialize to maximize value to junior creditors through an auction and sale process. A secured lender that is also an asset-purchaser can (1) use its credit bidding powers to chill bidding, (2) often pick and choose what pre-petition contracts and liabilities/claims it wishes to assume, and (3) dictate the timing of a sale. Faced with these choices, some courts have squared off against secured lenders and exacted various remedies, such as insisting that administrative creditors be paid — including § 503(b)(9) creditors.

				For example, in In re Townsends Inc.,13 the bankruptcy court would not approve the debtor’s proposed DIP financing because the proposed order did not provide reasonable certainty that § 503(b)(9) administrative claims would be paid. On the other hand, in In re Allen Family Foods Inc.,14 a court (in the same district) approved a quick sale of assets that primarily benefited the debtors’ secured creditors and did not assure payment to § 503(b)(9) creditors. 

				Another bankruptcy court also ruled that a secured creditor with a partially disputed claim would only be allowed to credit bid its secured claim in an amount equal to the purchase price that it had paid for the claim.15 Relatively recent cases in the District of Delaware and Southern District of New York exemplify how secured creditors have used chapter 11 as a foreclosure act, often to the detriment of other creditors.

				In In re RadioShack Corp.,16 Standard General became RadioShack’s largest shareholder and one of its largest creditors less than six months prior to its chapter 11 filing (when RadioShack’s financial extremis was well known) when it provided $120 million in rescue financing in exchange for control of the board of directors. Far from being a “melting ice cube,” creditors argued that RadioShack’s bankruptcy was timed so that various debt-holders could benefit from their credit-default swap positions. After a hotly contested fast-track sale hearing wherein secured lenders credit bid rights were challenged and accusations of a sham auction were raised (along with concerns of administrative insolvency), the court approved Standard General’s bid, including the credit bid component, allowing it to credit bid its lien and acquire RadioShack’s assets.

				In In re ProNerve Holdings, LLC,17 the debtor also filed a § 363 sale motion on the first day. The stalking-horse bidder, prior to the petition date, acquired all of the debt under the debtors’ secured loan commitments (presumably at a discount) and intended to credit bid its newly acquired secured debt. The court approved the sale despite claims that the proposed bidding procedures were fundamentally unfair to creditors, as they walled off other prospective bidders and inappropriately favored the stalking-horse bidder.

				In In re TeeVee Toons Inc.,18 the debtors sought to sell substantially all of their assets to the secured pre-petition/DIP lender, which credit bid its liens to acquire the debtors’ assets. The creditors’ committee’s attempt to limit the credit bid was unsuccessful, and the case was converted to chapter 7 approximately four months after the sale order was signed and the estate was administratively insolvent. In In re Patriot Coal Corp.19 and In re Colt Holding Co. LLC,20 the debtors also commenced § 363 sale processes on the first day of the case.

			

			Economic Analysis

				Our proposal to reform § 363 would address the problems that these cases pose and is also economically sound. Consider the following hypothetical example of a typical bankruptcy case. In such a typical case, the debtor will have the following structure of claims and assets: 

			Claims:

			A = Administrative claims to be determined as the case proceeds 

			S = Secured claims

			U = Unsecured claims

			Assets:

			C = Assets pledged to secure the claims of the secured creditors

			R = Assets not specifically pledged

			The value of the debtor’s assets in the bankruptcy proceeding can be viewed as one of two amounts determined as follows: 

			Q = The value to be derived from a quick sale of the secured collateral 

			M = The value of the secured assets if the sale is conducted so as to achieve maximum value. 

			R = The value of any residual assets not pledged as collateral. 

				Using this structure, we see that the amount of the total creditor claims in the estate is equal to TC = S+A+U. Similarly, the total value of the estate will equal either TAQ = Q+R or TAM = M+R. The value not obtained in a quick sale is equal to L = M–Q.

			

			Conclusion

				As our economic and case law/analysis indicates, secured lenders have an incentive to seek such a result whenever Q is greater than S. Secured creditors have an incentive to seek a quick sale whenever the proceeds will achieve a full recovery for the secured claimants, regardless of its impact on the other claimants. In some instances, even the administrative claims will not be covered by what is left in the estate once the secured assets are sold. 

				In all cases where M is substantially greater than Q, the impact of a secured lender-controlled case is to sacrifice the interests of the unsecured claimants in order to facilitate a quick recovery for the secured creditors. We propose legislative amendments that more directly incentivize secured lenders to internalize such externalities (such as the so-called burial costs) and do so in a way that allocates economic resources more fairly and efficiently.  abi

			Peter Goodman is a principal and Michael Carney is Of Counsel in McKool Smith’s New York office. Dr. Ben Branch is a professor of finance at the University of Massachusetts Isenberg School of Management in Amherst, Mass.
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			Legislative Highlights

			Puerto Rico Ch. 9 Bill Introduced in Senate

			On July 15, Sen. Richard Blumenthal (D-Conn.) and 14 others (all Democrats and one Independent) introduced the Puerto Rico Uniformity Act (S. 1774) to permit Puerto Rico’s public companies to file for adjustment under chapter 9. It is the companion bill to H.R. 870, pending in the House, which was also the subject of a cover story in last month’s issue (see Rep. Pedro R. Pierluisi, “A Lifeline for Puerto Rico,” XXXIV ABI Journal 8, 8-9, 77, August 2015, available at abi.org/abi-journal). The bill is supported by the Obama administration but faces opposition in Congress.

			

			Chapter 14 Bill Reintroduced

				On July 22, Sen. John Cornyn (R-Texas) reintroduced the Taxpayer Protection and Responsible Resolution Act (S. 1841) to provide an alternative to the Dodd-Frank orderly liquidation authority of a covered financial institution. It would strip the receivership powers of bank regulators and end the government’s ability to provide bridge financing for troubled financial institutions. It is identical to S. 1861 from the 113th Congress, a bill previously covered in the Journal (see Bruce Grohsgal, “Case in Brief Against ‘Chapter 14,’” XXXIII ABI Journal 5, 44, 113-15, May 2014, available at abi.org/abi-journal). The new bill was referred to both the Senate Judiciary and Banking committees, and is opposed by the Obama administration.

			

			Sen. Warren: Education Dept. Study Clearing Student Loan Servicers Is Flawed

				Sen. Elizabeth Warren (D-Mass.) and other Senate Democrats are calling for an investigation into a Department of Education report that cleared agency contractors of cheating military service members on their federal student loans, accusing the department of conducting a deeply flawed review. The request comes two months after the department announced that it had found little evidence of its student loan servicers, the middlemen who collect and apply payments to debts, unlawfully charging active-duty service members high interest rates on student loans. 

				The findings contradicted similar Justice Department and Federal Deposit Insurance Corp. investigations that resulted in a $100 million settlement with student loan servicer Navient one year earlier. In their investigations, the Justice Department and FDIC found that Navient charged nearly 78,000 members of the military more than the 6 percent interest permitted by law. Yet the Education Department said that less than 1 percent of the troops’ files from its four largest servicers (Naveient, Great Lakes, Nelnet and American Education Services) contained violations of the Servicemembers Civil Relief Act, a federal law that extends legal and financial protections to military personnel. The department looked at a random sampling of about 600 borrowers across all four servicers. 

				An analysis of the reviews by Sen. Warren’s staff concluded that the agency only conducted detailed reviews of 55 cases where eligible borrowers asked for an interest rate cap. Even in those few cases, the department found problems 29 percent of the time, according to the analysis. Sen. Warren, along with Sens. Patty Murray (D-Wash.) and Richard Blumenthal (D-Conn.), is asking the inspector general to do an independent assessment of the “adequacy and accuracy” of the “deeply flawed” review process. An Office of the Inspector General spokeswoman confirmed that the office received the letter. In the wake of the Navient settlement, the department said that it has streamlined the process for servicemembers so that their loan rates are adjusted when they are called to active duty. To date, more than 141,000 military members have benefited. Prior to that, men and women in uniform had to apply for the lower interest rate and provide proof of active duty status. 

				The Education Department has been under pressure from lawmakers and consumer advocates to drop Navient as one of the 11 companies that handles its $1.1 trillion in federal student loans. Critics railed against the department for renewing the company’s contract one month after the Justice Department’s settlement was announced. Consumer groups have complained that servicers fail to make people struggling to repay their loans aware of the options available to them, leaving some to fall behind or wind up in default. Critics say that the department, which will pay loan servicers a total of $804 million this year, has been slow to clean up abuses in the market. The agency has renegotiated its contracts with the companies and offered bonuses to those that reduce delinquencies or defaults.

			

			Bill Would Replace U.S. Loan Default Rates with Repayment Metric

				A bipartisan duo of U.S. Senators has introduced legislation that would overhaul a key way that the government holds colleges accountable for student outcomes and also create a new risk-sharing program. The bill, offered by Sens. Jeanne Shaheen (D-N.H.) and Orrin Hatch (R-Utah), would get rid of the government’s student loan default rates and replace them with a student loan repayment rate. Instead of tracking whether a college’s former students default on their federal loans three years after the loans become due, under the bill the government would look at whether former students are making progress in repaying their debt (defined as reducing the principal loan balance by at least $1). 

				Colleges with loan-repayment rates that are more than 10 percent below the national average over a three-year period would lose access to federal aid. In addition, the bill would create a risk-sharing program in which colleges would have to pay the federal government a share of the total federal loan dollars that their former students are not successfully repaying. (The precise threshold would be adjusted according to the unemployment rate in any given year.) That money would be used for grants to colleges that have a “strong record of making college more affordable and increasing college access and success for low-income and moderate-income students.”

				Sen. Lamar Alexander (R-Tenn.), who chairs the Senate Education Committee, has indicated that he wants some type of risk-sharing proposal to be included as part of the rewrite of the Higher Education Act and praised the effort. “We’ve been studying closely the question of how best to ensure that all of our more than 6,000 institutions of higher education have more ‘skin in the game,’ helping to prevent student overborrowing while at the same time helping to reduce the cost of college,” he said. “We are working to find the right balance in our bipartisan legislation, and I commend Senators Hatch and Shaheen for their proposal.”

			

			GAO Study of Professional Fees in Chapter 11 Coming Soon

				The Government Accountability Office study of professional fees in chapter 11 is expected to be released soon. The study was requested by Sen. Charles Grassley (R-Iowa), the chairman of the Senate Judiciary Committee.  abi

		

	
		
			Turnaround Topics

			By Chuck Carroll and John Yozzo

			If You Thought the Energy Sector Was Distressed…

			Remember the commodities boom of a few years ago? Speculating in just about any precious metal, industrial or agricultural commodity was the closest thing to a guaranteed profit. Traders employed carry-trade strategies for commodities speculation, while ordinary investors were advised to include commodities in their asset-allocation decisions. (Every sound 401(k) plan should include some palladium and soybeans, right?) Price appreciation across the commodities complex was sharp and nearly indiscriminant. 

				Large producers of industrial commodities invested heavily in new production and acquisitions, the culmination of which may have been the 2012 merger of commodities powerhouse Glencore and global mining giant Xstrata in a $50 billion transaction. It was quite a party while it lasted, fueled by the widespread and unassailable belief that a recovering global economy and an exploding middle class in China and other developing nations would fuel strong demand for commodities for years to come. 

				That party ended about three years ago, and the hangover continues to this day. Global commodity prices have since slumped or collapsed (see Exhibit 1) amid slower-than-expected economic growth, coupled with oversupply conditions in many global markets that resulted from increased production in China and other resource-exporting nations such as Australia. The growth slowdown in China, particularly in construction, has rippled through global markets for industrial commodities. To make matters worse, supply discipline has been sorely absent in some metals markets, with many cash-strapped producers having increased output and exports as prices have fallen, thereby exacerbating price weakness. The financial fallout for producers of industrial commodities has been severe, with current conditions and prospects now arguably worse than they were during the Great Recession, despite global economic conditions being far better today than they were in 2008-10. The impact of the commodities slump is being felt on a global scale.

				In a previous ABI Journal article,1 the authors wrote about the challenges confronting the energy sector amid plummeting crude oil prices and increasingly burdensome debt levels. With oil prices having recovered only modestly since early 2015, the energy sector continues to dominate defaults and distress due to its sheer size, but it has recovered from its worst valuation levels of January, and activity in the oil patch has shown some signs of stabilizing in recent months. On a relative basis, the metals and mining sector has overtaken it as the standout troubled industry. Moreover, companies across the energy complex have responded aggressively to their crisis in ways and degrees that most metals and mining companies cannot even hope to match.

				Overshadowed by widespread distress in the energy sector, 2015 has also been a brutal year for the metals and mining sector, which accounts for only 5 percent of corporate high-yield debt but 20 percent of all distressed debt, according to the S&P. Approximately $20 billion of rated debt in the metals and mining sector is currently considered distressed by the S&P, representing nearly 40 percent of the sector’s total high-yield debt and triple the amount from one year ago. Within the metals and mining sector, nearly all rated debt of U.S. coal producers is now distressed as coal prices plumb new lows. Metallurgical (met) coal prices are currently at their lowest levels in more than a decade.

				Some prominent metals and mining bankruptcy filings to date in 2015 include Patriot Coal (its second filing within three years), Allied Nevada Gold, Magnetation, Xinergy, PTC Seamless Tube and North American Tungsten. Molycorp, a producer of rare earth minerals and metals that sported a $6.5 billion market value in 2011, recently filed for bankruptcy, as have coal producers Walter Energy and Alpha Natural Resources. (Molycorp and Walter Energy previously defaulted in 2014 per S&P based on distressed-debt exchanges they negotiated with bondholders.) Make no mistake about it: The energy sector still dominates default activity, accounting for 30 percent of rated corporate debt defaults so far in 2015, but it is nearly four times the size of the North American metals and mining sector. 

			

			The Double-Edged Sword Cuts Again

				An analysis of U.S. energy companies in the March 2015 Journal article found that leverage levels had moved appreciably higher across the sector in the post-Recession years that preceded the 2014 plunge in oil prices, a trend that was historically uncharacteristic of an industry long famous for its boom-and-bust cycles. It was evident that debt had financed a large portion of the tight oil-drilling boom, much of which was carried out by independent exploration and production (E&P) companies rather than the large integrated multi-nationals. A similar evaluation of 90 North American metals and mining companies since 2006 was conducted, and lo and behold, these findings were very much the same. On both an absolute and relative basis, leverage levels climbed significantly in the post-Recession period (see Exhibit 2a). Total funded debt outstanding increased to $127 billion from $54 billion in 2007, with seemingly manageable levels of debt during the peak of an expansion cycle quickly becoming troublesome as that cycle unexpectedly ended (see Exhibit 2b). 

				In retrospect, it is evident from the actions of most companies in both the energy and metals and mining sectors from 2011-13 that they were unprepared for their virtuous cycles to end. Market forces beyond their control may have caused unforeseeable havoc, but their decisions to step up leverage during the credit boom have left them more vulnerable to such adversity and, ultimately, more susceptible to failure.

				Worse yet, these debt amounts excluded asset retirement obligations (AROs) — liabilities for future land-reclamation costs that are virtually inextinguishable in a restructuring, reorganization or asset sale — as well as underfunded pension and post-retirement obligations, which are both significant liabilities in the extraction industries that add many billions more to these debt totals. AROs in particular are adding to the financial burden of these companies at the worst possible time. In its filing for protection from creditors under the Companies’ Creditors Arrangement Act, North American Tungsten Corp. cited a near-tripling of the security that it was required to post with the Mackenzie Valley Land and Water Board for projected reclamation liabilities at its one operating mine as a contributing factor to its filing and an impediment to its ability to reorganize or realize value from an asset sale. (A 30 percent decline in the price of tungsten since September 2014 surely did not help, either.) 

				Similarly, Alpha Natural Resources was recently informed by the Wyoming Department of Environmental Quality that the deterioration in its financial condition no longer qualified it to self-bond for reclamation liabilities and required it to post additional collateral or surety bonds within 90 days to cover these obligations, potentially draining it of several hundred million dollars of precious liquidity as it struggled to avoid a restructuring.2 Other large coal miners in the Powder River Basin could soon find themselves in a similar predicament. 

			

			Crisis Response: Is It Enough?

				Large metals and mining companies are now scrambling to cut costs, boost liquidity and deleverage, much as the energy sector has been doing since late 2014. Barrick Gold, one of the world’s largest producers of gold and copper, has targeted $3 billion of debt reduction in 2015 via asset sales following a period of aggressive expansion activity in 2011-13 that saw its debt-to-capitalization ratio double. Iron ore producer Cliffs Natural Resources is trying to sell its coal business and refocus on its U.S.-based iron ore operations. Earlier this year, it sought creditor protection for its Canadian iron ore mine Bloom Lake and related facilities, and is trying to sell these assets. In addition, the Australian Financial Review recently reported that Peabody Energy is considering a sale of some or all of its coal assets in Australia. 

				Measures such as these are laudable but reactive, and come at a moment when demand for such assets is predictably low. It is clearly a buyer’s market, and value that is received for assets sold under the current market conditions will likely be depressed. Capital-raising activities and debt exchanges across the sector have had the singular purpose of pushing out meaningful debt maturities past 2017. 

				Cost-cutting and efficiency improvements have been another area of intense focus, and some critical distinctions can be seen in response options between the energy and metals and mining sectors. Energy E&P companies largely rely on third-party service providers and suppliers to carry out most of their critical activities. Since the crisis hit, E&Ps have been actively re-contracting prices with these providers on everything from drilling rig day rates, fracking sand, cement, tubular goods and completion services. Nobody wants to lose business in this environment, and everybody understands what is at stake. Such measures by E&Ps have been surprisingly effective in quickly reducing operating expenses, with the time and cost required to bring in a new well falling substantially from one year ago. 

				Evercore ISI estimates that service costs for wells drilled in unconventional oil basins have fallen by 15 percent since 2H14,3 and some larger E&Ps with market scale have done even better. Conversely, metals and mining companies generally employ an “owner-operator” model for doing business, making it harder to achieve significant cost reductions in short order. Mines can be shut, processing plants can be idled and workers can be furloughed or laid off, but the ability to wring out costs without reductions in production capacity is more limited.

			

			Outlook: Pessimism Prevails

				Perhaps the most worrisome aspect of the many challenges facing the metals and mining sector is the resounding chorus of negativity coming from industry analysts on forward-looking expectations. The authors cannot recall another time when negative sentiment toward the sector was so pervasive among analysts. Be it coal, iron ore, steel, you name it — most analysts expect oversupply conditions and depressed prices to persist at least through 2016, perhaps even longer. S&P has sharply reduced its metals price forecasts through 2017,4 while Goldman Sachs has slashed its global coal and iron ore price forecasts through 2018 and stated that up to 50 percent of production capacity from tier 2 producers of iron ore is at risk through 2019 due to oversupply conditions.5 Some analysts’ reports have questioned the long-term viability of the U.S. coal industry, with Goldman Sachs recently calling the U.S. thermal coal market “structurally impaired,” citing declining domestic demand through 2018 coupled with declining exports.6 Bank of America Merrill Lynch recently commented on oversupply conditions in global aluminum markets, citing overproduction in China and reiterating its expectations that prices will grind lower toward $1,650 per ton from $1,750, calling the prospect of any meaningful price rallies “low for now” given “substantial spare capacities.”7

				The glaring takeaway from these commentaries is that the extractive industries are experiencing a protracted global downturn that will likely persist indefinitely. If you believe the pundits, there is nothing temporary or short-term about the adversity that the metals and mining industry is experiencing at the moment. Despite their best efforts to reduce operating costs and become more efficient, many marginal producers in the extractive industries cannot operate profitably at current market prices. The wrenching turnaround efforts of many U.S producers have essentially bought a year or two of runway for a market rebound to occur. 

				Many fingers are crossed. That’s what you do when you have little control over your fate.  abi

			

			Editor’s Note: For more insight on this topic, purchase When Gushers Go Dry: The Essentials of Oil & Gas Bankruptcy, now available in the ABI Bookstore (abi.org/bookstore). Members must log in first to obtain reduced pricing.

			Chuck Carroll is a senior managing director with FTI Consulting, Inc. in Dallas. John Yozzo is a managing director in the firm’s New York office and serves as a coordinating editor for the ABI Journal.
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			Value & Cents

			By Boris J. Steffen

			Reasonableness of Projections from the Outside Looking In

			For purposes of analyzing the reorganization value or solvency of a debtor in a chapter 11 case or fraudulent transfer claim, the price to offer in a merger, acquisition or going-private transaction, or the fair value of the target in an appraisal action, the starting point of a valuation analysis is often an assessment of the reasonableness of a set of financial projections prepared and/or endorsed by the subject firm’s management, with a view toward detecting earnings management or other biases. Arriving at such a determination, however, can be a highly complex and challenging endeavor. The projections might be based on data and information that is incomplete, or of questionable reliability, or has been reduced to high-level summaries in cases where access to relevant financial data is limited by regulation, or where the claims and interests of the parties conflict.

				For example, in the contested proceedings leading up to the confirmation of LightSquared’s confirmation plan, the sufficiency of the projections was debatable in part due to uncertainty over how or when the Federal Communications Commission would rule on LightSquared’s license application. Similarly, in the action brought by the Adelphia Recovery Trust to recover as a fraudulent transfer $150 million from FPL Group and certain of its affiliates pursuant to Adelphia’s repurchase of its own stock, the experts for both sides concluded that projections prepared by management and third-party analysts were unreliable as they were likely based on fraudulent and inaccurate financial information prepared by Adelphia. 

				More generally, while antitrust agencies realize that the exchange of information is necessary to allow the parties to a merger or acquisition to negotiate the transaction and achieve the related benefits, the exchange of competitively sensitive information (i.e., bid information such as customer identity, products or services offered, pricing and discounts) is prohibited under the Hart-Scott-Rodino Act. In the legal battle brought by Vulcan Materials Co. to halt the $5 billion hostile takeover attempt launched by Martin Marietta Materials Inc., Vulcan argued that Martin Marietta’s offer betrayed certain confidentiality agreements and was based on inflated estimates of potential synergies. Despite the difficulties created by these and other obstacles, projections prepared by a firm’s management may nevertheless be assessed through comparative analysis of contemporaneous qualitative and quantitative data, as well as information known or knowable as of the valuation date and available in the filings of the subject firm or elsewhere, thereby allowing for an assessment of their reasonableness from the outside looking in.

			

			Sources of Data and Information

				Data and information useful for purposes of assessing the reasonableness of projections may generally be grouped into six categories: financial, operational, legal, market, economic and industry. Financial data may be obtained from internal and/or public sources, including historical income statements, balance-sheet and cash-flow statements (along with notes and management’s discussion and analysis), federal and state income tax returns, budgets and variance analyses, strategic plans, rating agency total, and security analyst presentations and reports. Data is typically obtained for the most recent five years preceding the valuation date. However, the time period may be shorter or longer, depending on several factors, including technological, environmental or regulatory developments; the performance of the subject firm over the business cycle; and changes in the structure of its business operations due to mergers, acquisitions and restructurings.

				Operational data and information can be found through a review of the subject firm’s website, visiting firm locations and management interviews. Where ongoing litigation renders site visits and interviews of management impractical, however, review of interrogatories, management depositions and related affidavits can provide valuable data and information. The rationale underlying this research is to acquire an appreciation of the strengths and weaknesses of the subject firm and how they might affect the risk and growth of its free cash flows through arriving at an understanding of items, including its history, management, operating facilities, production and/or service processes, product and geographic markets, customer base, regulatory environment and strategy. Documents useful for this purpose include organizational charts, officer and director compensation schedules, board of director meeting minutes, business plans, capital budgets and sales forecasts by line of business, as well as customer, supplier and competitor lists.

				A review of legal documents is necessary to evaluate the rights and obligations of the interests and claims associated with the subject firm’s capital structure and interest to be valued. For example, in valuing an interest, it is necessary to understand whether the subject interest has minority or control status, as well as the status of the interests of other owners, including the distribution of classes and associated rights. Further, it may be necessary to account for the potential effect of any voting, operating or tax-sharing agreements or loan covenants. Documents to review include the articles of incorporation, buy/sell agreements, employment, sales and purchase contracts, noncompete agreements, loans and leases, stock-based compensation plans, contingent liabilities, employee-benefit plans, insurance policies, warranties, patents and trademarks.

				Firms do not operate in isolation. Rather, the riskiness and growth of a firm’s free cash flows — and in turn, valuation — is affected by the economic environment in which it operates, industry in which it participates and markets in which it competes. Given the vast array of economic, industry and market data and information available from the financial press, trade associations, market research consultancies and government agencies, however, in order to select relevant information, it is necessary to first identify what factors external to the firm are the most crucial. It is then possible to determine what data are required to implement the valuation methods used, and in valuing the subject firm, account for how well the subject firm performed relative to its industry, whether its industry is growing or declining, and how contemporaneous economic, demographic and competitive trends and conditions may affect its results. 

				In general, there are four types of external data: national economic, regional and local economic, industry, and market. The effect of economic conditions on the subject firm may be evaluated through comparison of the subject firm’s performance with trends in factors such as real and nominal gross domestic product, inflation, interest rates, unemployment rates, durable goods orders, capital expenditures, population growth and rates of return from the debt and equity markets as indicated from price levels, trading multiples and yields. Data sources for this information include the Federal Reserve Bulletin, Economic Report of the President, the Bureau of Economic Analysis Survey of Current Business and Analysis of Regional Economic Accounts, Federal Reserve Bank of St. Louis, the Wall Street Journal and Bloomberg.

				Industry data can be thought of as being either general or comparative in scope. General industry data are used to analyze trends in expected growth and developments in aggregate supply-and-demand variables such as sales volume, productive capacity, capital intensity, concentration, product and geographic markets and shares, cost structure, employment and wages, industry outlook, life-cycle stage, basis of competition, entry barriers and regulation. Data of this type may be found in sources that include Standard & Poor’s Industry Surveys, IBIS World Industry Reports and various trade associations.

				Comparative industry data, in the form of aggregate financial statements and ratios, is used to assess the degree of correlation between a firm’s financial position, operating results and/or cash flows with industry benchmarks. The analysis often focuses on the review and comparison of the subject firm with its industry based on measures of profitability, efficiency, liquidity, solvency and growth. Data for this type of analysis may be obtained from sources that include Capital IQ, the RMA’s Annual Statement Studies, Standard & Poor’s Industry Surveys, IBIS World Industry Reports and the Value Line Investment Survey, among others.

				The type of market data analyzed will largely be driven by the applicable-valuation method. The discounted cash-flow method requires rate-of-return data from the debt and equity capital markets, while the guideline publicly traded company method requires the prices at which comparable publicly traded companies trade in the stock market, and the guideline transactions method requires the prices at which comparable companies were sold in the merger market. Rate-of-return data are available from various sources. Guideline publicly traded company and transaction data are available from providers.

			

			Analytical Procedures

				In assessing the reasonableness of a set of projections, the objective is to identify specific revenue and expense items and relationships between them that appear to be unusual. The analysis will generally focus on the key variables underlying the calculation of unlevered free cash flow, and expected to be used in performing the valuation, namely revenues; earnings before interest, taxes, depreciation, and amortization; earnings before interest and taxes; capital expenditures; working capital; depreciation; amortization; and taxes. Where management has specifically identified other elements as being critical to managing the firm’s operations, consideration should be given to including those elements.

				Once the key variables have been identified, the next step is to determine what method or combination of methods is most appropriate for the purposes of the analysis. In practice, it is typical to compare (1) management’s projections with the firm’s historical financial results, (2) the firm’s historical results with contemporaneous budgets and forecasts, and (3) ratios derived from management’s projections with ratios calculated for comparable companies. These comparisons might be made on a line-by-line basis and should include profitability margins and growth rates, with a view toward identifying patterns, trends and variances that affirm or call into question the relevance and reliability of the projections. It is also important to be mindful of whether the projections are indicative of conditions at the peak or trough of the business cycle, and whether they are dependent on obtaining additional financing or other external developmental initiatives such as mergers and acquisitions (M&A), the cost for which should be subtracted in the calculation of free cash flow if the growth rates inherent to the projections are in fact dependent on M&A, and if it is determined to be appropriate given the nature of the subject firm’s operations and the practices of its industry.

				Where a set of projections pertains to a business combination, it may also be necessary to evaluate the related synergies, if any, depending on the context of the engagement. M&A can result in synergies from operating and capital cost savings, and in revenue enhancements that the merging parties might otherwise be unable to achieve independently within the same time frame. 

				Once identified, the classification of synergies might be refined further into standalone, generic, industry-specific or merger-specific categories. In particular, standalone synergies are in substance initiatives that merging firms can undertake independently of one another, organically or by commercial means through a third-party vendor or consultant. Generic synergies relate to general support functions that are transferable to other industries and firms, are available to any acquirer, typically derive from functions that demonstrate economies of scale across business units, are needed for control or fiduciary purposes, and if not, might be outsourced to a third party that is able to provide these more efficiently. Industry-specific synergies relate to support functions that provide a service that is unique and essential to the success of the core operations of a particular business unit, and that typically do not offer economies of scale or scope across business units. Notwithstanding, industry-specific synergies might be available to other buyers in the same industry as the seller. Merger-specific synergies are then those that are unique to a particular transaction, could not otherwise be accomplished in roughly the same time frame, and commonly develop from the integration of scarce, hard-to-trade unique skills and/or resources.

				The synergies within each category may be compared with prior period projections to ascertain whether they have already been baked into the projections under review as a consequence of programs independently undertaken by the merging firms. This is particularly important for standalone and generic synergies. Where the synergies are estimated using comparable firm or industry benchmarks (i.e., “best practices”), including — but not limited to — industry-specific synergies, the set of firms used to develop the benchmarks may be reviewed to evaluate how comparable they are in terms of risk, growth, scale and scope, as not all differences between firms may be standardized away. The review of merger-specific synergies will rely on the knowledge and understanding acquired in the analysis of the merging firm’s financial, operational, legal, marketing and industry data, and other information to identify what factors qualify the synergies as unique to the transaction. Of particular significance in antitrust proceedings, in a competitive merger market with a transaction process not conflicted or tainted by the coordinated interaction of activist investors, financial sponsors and or management, merger-specific synergies may very well be the sole source of value creation. Lastly, the synergies should be stated net of the costs incurred to achieve them to avoid an overstatement of the merger’s benefits and value-creation potential. 

				In terms of action steps, the analysis should focus as appropriate on the identification, classification, verification and quantification of the sources of synergy by function or activity and type (i.e., direct or indirect cost savings and revenue enhancements), the costs to achieve the synergies and their timing, underlying assumptions, cost behavior, allocations and operating constraints, including business mix, scale and scope. This usually involves (1) a review of the related transaction documents to understand and define the scope of work that is required; (2) a study of contemporaneous analyses prepared by third-party industry participants, bankers, consultants, rating agencies and security analysts; (3) an audit and replication of the financial model used to estimate the synergies; and (3) a comparative analysis of the synergies projected with synergies realized by the merger parties in standalone programs, prior transactions and third-party comparable benchmarks. Concurrently, the importance of looking for conceptual and mathematical errors, inconsistences and omissions cannot be overstated, for where the reasonableness of projections is concerned, the devil is in the details!  abi
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			Affairs of State

			By Frederick F. Rudzik1

			A Priority Is a Priority Is a Priority — Except When It Isn’t

			A burning question for taxing authorities is whether an enterprising debtor and other creditors can combine to compromise the priority status of a tax claim under 11 U.S.C. § 507, without the taxing authority’s consent, through the alchemy of a “structured dismissal.” A “structured dismissal” is a concept that is becoming increasingly common, albeit with little textual support from the Bankruptcy Code, as a “work around” for situations where the options under chapter 11 or 7 do not appear satisfactory to the parties controlling the case.2 It generally follows two patterns: A settlement that distributes the estate assets in some fashion that does not follow the Code’s priorities, coupled with a request to dismiss the case as soon as the settlement is approved; or a dismissal order that provides for directly distributing assets so as to function much in the nature of a plan or a chapter 7 distribution scheme, but without precisely following either of the applicable provisions procedurally or substantively.

				In either case, taxing authorities often have serious concerns about the treatment of their claims. Although many tax claims could be secured claims, debtors have often already granted liens on all of their assets before the taxing authorities can assert their rights, leaving the taxes unsecured. In addition, unlike trade creditors, employees or others constituencies that the debtor and/or the buyer often have particular reasons to assist or placate, paying a taxing authority is rarely seen as adding any benefit to the case if it can legally be avoided. If taxes must be paid, they will be, but avoiding taxes where possible is one of the great American sports, one no less indulged in by parties in bankruptcy. 

				“Gifting” plans (as discussed below) can also raise this issue, but supporters of such plans typically respond, “oh, but Section 1129(a)(9)(C) requires that the debtor promise to pay priority claims in full with interest if the plan is to be confirmed, so the tax claims are protected.”3 Structured dismissals, by definition, seek to avoid being subject to § 1129, so where does that leave the taxing authorities in such cases? Is there any limit on the creativity of the other parties in structuring dismissals in ways that may leave tax claims out in the cold? 

				At one time, at least in the Fifth Circuit,4 one could have readily said that such a dismissal was not permitted to harm the status of priority claims. In AWECO, the court set forth a bright-line test, stating that “a bankruptcy court abuses its discretion in approving a settlement with a junior creditor unless the court concludes that priority of payment will be respected as to the objecting senior creditors.”5 It noted that “fair and equitable settlement of creditors’ claims becomes a goal of the proceedings” as soon as the case is filed; it does not “suddenly appear [only] during the process of approving a plan.”6 Under that holding, any structured dismissal of a chapter 11 case would be subject to the absolute priority rule just as if it were a plan to be confirmed. 

				The bright line slightly dimmed when the Second Circuit determined that the Fifth Circuit used too rigid a test. In Iridium,7 it noted that the “fair and equitable” language often used by courts in describing whether to approve a settlement under Fed. R. Bankr. P. 9019 actually derives from the plan-approval requirements in § 1129, but the same terminology and factors are also typically applied in the settlement context.8 In discussing AWECO, the court held that “whether a particular settlement’s distribution scheme complies with the Code’s priority scheme must be the most important factor ... when determining whether a settlement is ‘fair and equitable’” (emphasis added). However, a court “could endorse a settlement that does not comply in some minor respects with the priority rule” if the departure is justified by other factors that “weigh heavily” in favor of approving the settlement.9 In that case, the unsecured creditors agreed to settle potential avoidance litigation with secured creditors in order to free up funds that they could both use to sue a third party that held a highly disputed administrative claim (unlike in AWECO, where the higher-priority claims were undisputed). Thus, the settlement primarily served as a vehicle for funding the claim litigation, which is a normal aspect of bankruptcy case administration. To the extent that it did simply direct some payments from accounts receivable to the unsecured creditors, the Second Circuit reversed the lower court’s approval of the settlement and remanded the case for further discussion of why those payments would be justified. Thus, while rejecting the absolute bright line in AWECO, the Second Circuit was highly attuned to the possibility that “the parties to a settlement may engage in improper collusion” and relied on the absolute priority rule to constrain that possibility.10 

				The Second Circuit did not rest its decision in Iridium on the so-called “gifting doctrine” (i.e., the notion that a higher-priority creditor has an essentially unfettered right to transfer its assets to lower-priority creditors without running afoul of the absolute priority rule). To the contrary, in DBSD,11 the Second Circuit rejected that doctrine in the chapter 11 plan context. After a thorough discussion of the absolute priority rule, the court determined that a gift under a plan to a junior class of creditors, without the consent of an intermediate class that was not being paid in full, violated the absolute priority rule of § 1129, making the plan nonconfirmable. Thus, DBSD reinforced the narrow parameters for departure from the absolute priority rule. 

				The gifting doctrine was first enunciated by the First Circuit in the SPM case,12 wherein it held that a secured creditor could share proceeds that it was entitled to receive in chapter 7 with general unsecured creditors without violating the Bankruptcy Code’s priority scheme. The bankruptcy court rejected the agreement because it bypassed the priority tax creditors, but the First Circuit held that nothing in the Code prevented the secured creditor from, in essence, choosing to buy up those claims from funds that it was unquestionably entitled to receive.13 Under that view, since the priority creditor could not force the secured creditor to reduce its entitlement, it is not deprived of any enforceable rights under the Code’s distribution scheme when the secured creditor gifted its assets to the unsecured creditors. 

				A number of cases have followed that view since, but the Second Circuit specifically distinguished SPM from its own decision in DBSD for a number of reasons. Most importantly, the court pointed to the differences between the distribution schemes of chapter 7 and 11 cases, and the absence of an absolute priority rule in chapter 7.14 Moreover, the property in SPM had already been treated as being removed from the estate, unlike in chapter 11, where the property remains in the estate (albeit allegedly subject to the superior rights of an undersecured lender). The Third Circuit expressed a similarly restrictive view with regard to a plan that proposed to transfer unsecured creditor recoveries to equity while not paying other unsecured creditors in full.15 

				There have been a few cases in which “gifting” settlements were approved in a chapter 11 plan. In one case, the debtors agreed with senior creditors and the Securities and Exchange Commission (SEC) to a settlement that reduced the amounts concededly owed to the seniors in order to fund the SEC settlement and end the prospect of years of expensive litigation that could erode recoveries. The court held that a liquidating plan would have paid nothing more to junior creditors, so the payments to the SEC did not violate the absolute priority rule.16 Another case allowed senior lenders to contribute certain of their recoveries to a management-incentive plan, even though the court admitted that it seemed likely to be a thinly veiled payment because of their prior equity interests.17 

				Despite these cases, the emerging majority view appears to be that gifting under a chapter 11 plan violates § 1129(b)(2)(B).18 Thus, parties wishing to pursue that approach are now returning to a previously rejected concept: the structured dismissal. The Third Circuit recently issued a split decision in Jevic,19 whereby holding that “in a rare case,” a chapter 11 case can be resolved via a structured dismissal that deviates from the Code’s priority system. The court approved a settlement (which would then trigger a dismissal motion) where senior creditors would resolve avoidance litigation pending against them by paying some unsecured creditors, while giving nothing to other creditors who held uncontested priority and unsecured claims against one of those senior creditors. That particular creditor conceded that the settlement was structured precisely to deprive that creditor group of funds to litigate their claims.20 Nevertheless, the Third Circuit relied on the more flexible standard in Iridium to hold that it could approve the settlement and resulting dismissal because the alternative would have given nothing to any lower-priority creditors. This result at least served some interests, even if the higher-priority employee class were excluded altogether. 

				The result is certainly unsettling, and, in light of the decision’s emphasis on the fact that some creditors benefited from the settlement (even though higher-priority creditors received nothing), it leaves taxing authorities with little comfort. Can a party with a disputed senior claim “settle” by agreeing to pay the expected recovery to out-of-the money unsecured creditors rather than to the appropriate priority creditors? Jevic can easily be read to say “yes.” 

				While the Third Circuit rejected gifting under a plan, the “structured dismissal” endorsed distributes estate assets while avoiding either the absolute priority rule or chapter 7 priority scheme. Allowing such creativity, over the dissent of the intervening creditor groups, causes great concern — even if it will purportedly happen only in a “rare case” or with a “minor deviation” from the priority-distribution scheme. With a bright-line holding that settlements must meet the absolute priority rule, little opportunity exists for the process to be manipulated by a small group of creditors. However, once the floodgates are opened, debtors and favored creditors can be expected to attempt to make every case that “rare case.” Requiring a bankruptcy court to singlehandedly stem that tide without statutory limits to rely on may be no easier than it was to keep the relatively unusual circumstance in 1978 of a preconfirmation sale of the entire business under § 363 from becoming the norm today. 

				It can be argued that “structured dismissals” that deviate from the Bankruptcy Code’s distribution process are permissible because the bankruptcy court is a court of equity. However, the U.S. Supreme Court recently emphasized that a bankruptcy court’s equitable powers are limited where Congress has established a specific scheme.21 The Code provides several ways to distribute estate assets in a non-consensual situation, and the court’s equitable power should be limited by those provisions. While “structured dismissals” may not be inherently improper where all parties consent, they raise deep concerns where such consent is lacking, and the court must make a free-floating judgment about whether the benefits to the many outweigh the harm to the few (or the one).22 

			

			Conclusion

				Governmental entities holding priority claims in chapter 11 cases will need to pay close attention to proposed “structured dismissals” to determine whether the settlement alters their priority status. Future battles might be necessary to re-establish the bright line of the Fifth Circuit, or to at least set some outer limits on what constitutes that “rare case” where a “minor deviation” from the Code’s priorities might be justified. It is always a problem for creditors where deviations from the Code are allowed absent an objection, and silence can often be viewed as consent. If all parties consent to a departure from the priority scheme set out in the Code, courts need not question the outcome. As all state taxing authorities should be aware, the Supreme Court’s Espinosa23 decision generally stands for the proposition that a party with notice who fails to object is likely to be found to have consented.

				The moral of this story? First and foremost, if a taxing agency learns of negotiations between a debtor and creditors that may lead to a structured dismissal, they should ask to be invited to the party. A seat at the negotiating table now is always better than a seat at the counsel table later. If a structured settlement that satisfies the taxing authorities is agreed upon, the issue goes away. However, if the taxing authorities do not learn of the deal until it is filed with the court for approval, they must become involved as quickly as possible. The proposal must be reviewed, and treatment of the tax claims must be noted and objected to promptly if such claims are not given appropriate priority. Failure to object will most likely be deemed as consent, so diligence on the part of the taxing authorities is essential.  abi
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			Trustee Talk

			By Robert C. Furr

			A Trustee as a Rule 30(b)(6) Witness

			Bankruptcy trustees are the representatives of the estates that they serve, with the “capacity to sue and be sued”1 and the authority to “commence and prosecute any action or proceeding in behalf of the estate before any tribunal.”2 However, bankruptcy trustees are often hamstrung by a lack of personal knowledge about the facts underlying the lawsuits that they prosecute and defend. This lack of personal knowledge generally disqualifies them from testifying as witnesses at trial.3 However, it does not necessarily disqualify them from being forced to testify at a deposition under Fed. R. Civ. P. 30(b)(6). What is the recourse of a bankruptcy trustee when served with a Rule 30(b)(6) notice or subpoena? This article explores some of the relevant considerations. 

			

			Background of Rule 30(b)(6)4

				Rule 30(b)(6) of the Federal Rules of Civil Procedure5 was enacted in 1970 as part of an overhaul of the Federal Rules of Civil Procedure. The rule was implemented as a means to streamline the discovery process when dealing with entities and prevent “officers or managing agents of an [organization from disclaiming] knowledge of facts clearly known to person in the organization and thereby to [the organization].”6 

				The rule permits a deposing party to name an entity as a deponent and requires a reasonable description of the matters on which examination is required, rather than the individuals that the deposing party wishes to depose.7 The onus then shifts to the organization to designate one or more officers, directors, managing agents or other person who consents to testify.8 The organization has an obligation to produce witnesses knowledgeable through adequate preparation to testify on the subject matter described in the notice.9 Though Rule 30(b)(6) is easily complied with when a company is operating and engaging in litigation, what happens when a company goes bankrupt?

			

			Corporate Liquidation

				Generally, in corporate liquidation cases, a trustee is appointed and takes control of the entity post-collapse. The collapse could be the result of a number of things. It could be as simple as a dramatic downturn in business or the effectuation of a Ponzi scheme or other fraudulent activity through the entity. No matter the source of the collapse, a trustee steps in with no historical or institutional knowledge, and generally no officers, directors, managing agents or others remain to provide any information. 

			

			A Trustee May Not Be Relieved of the Duty to Designate a Witness

				The requirements set forth in Rule 30(b)(6) are not subject to debate. An entity that has been noticed under Rule 30(b)(6) must “make a conscientious good-faith endeavor to designate the persons having knowledge of the matters sought by [the party noticing the deposition] and to prepare those persons in order that they can answer fully, completely, unevasively, the questions posed ... as to the relevant subject matters.”10 The case law available to trustees dealing with Rule 30(b)(6) comes from challenges from the Federal Deposit Insurance Corp. (FDIC) in its capacity as a receiver.11 The courts in those cases have consistently held that noninvolvement with the entity pre-failure does not relieve the FDIC of its obligation to produce a Rule 30(b)(6) witness.12 However, is a trustee entitled to any relief from deposition under Rule 30(b)(6)?

				The reason that an adverse party wants to designate a Rule 30(b)(6) witness is frequently that it wants to use the examination as a basis to argue adverse inferences and admissions, and to obtain the admissibility of documents. In a Ponzi scheme or major fraud case, the usual corporate representatives may be difficult to find or to compel to testify because of pending criminal matters.

			

			Objection to the Scope of the Rule 30(b)(6) Deposition

				A trustee may be afforded some relief from a Rule 30(b)(6) deposition. Courts have consistently held that the lack of pre-failure involvement by an independent fiduciary, such as a trustee, does “bear upon the reasonableness of the scope of discovery” that has been requested.13 The Wachovia Insurance Services court, quoting the U.S. District Court for the Northern District of Texas, explained the “equation” to determine reasonableness:

			[A]s the scope of the subject matters to be explored at deposition becomes broader the difficulty and burdensomeness of the contemplated discovery increases.

			The time and effort required to “educate” a designated representative, who has no first-hand knowledge of the area of inquiry is directly proportional to the breadth of the designated subject matters....

			[T]he expenditure of time ... increases as the areas of inquiry multiply. 

			An examination of ... [the] deposition notice ... reflects that it is probably as broad in scope as could be devised, and this factor weighs heavily in favor of granting the relief sought.

			A second factor ... is whether the discovery may be obtained by less burdensome means.... Defendants are free to serve RTC with interrogatories, document requests, and to interview persons who have been identified as having factual knowledge....14

				Furthermore, Rule 30(b)(6) depositions are a means of discovery, which is governed by Rule 26. Relevant information is discoverable where it is reasonably calculated to lead to the discovery of admissible information, regardless of whether the discovered information is admissible itself.15 Of course, this is limited by Rule 26(b)(2)(C):

			(C) When Required. On motion or on its own, the court must limit the frequency or extent of discovery otherwise allowed by these rules or by local rule if it determines that:

			(i) the discovery sought is unreasonably cumulative or duplicative, or can be obtained from some other source that is more convenient, less burdensome, or less expensive;

			(ii) the party seeking discovery has had ample opportunity to obtain the information by discovery in the action; or

			(iii) the burden or expense of the proposed discovery outweighs its likely benefit, considering the needs of the case, the amount in controversy, the parties’ resources, the importance of the issues at stake in the action, and the importance of the discovery in resolving the issues.

				The limitations are particularly important in certain instances as the trustee is generally in no better position to obtain the information than the deposing party. In Goldstein v. FDIC,16 the plaintiff moved the court to compel the FDIC to produce a Fed. R. Civ. P. 30(b)(6) witness on several topics.17 The court denied the request with respect to certain topics regarding the bank and its affiliates’ policies, procedures, interrelationship and allocation of moneys.18 The court reasoned: 

			FDIC-R has no knowledge of K Bank or K Capital’s procedures, interrelationship, or actions prior to November 5, 2010, when it was appointed receiver. FDIC-R is in no better position than [the] Plaintiff to learn such facts from the documents produced, and [the] Plaintiff can obtain the information [that] he seeks from the officers of K Bank and K Capital, who created the documents and have knowledge of their own procedures and relationships.19

				Goldstein’s requests were also denied with respect to other requests where the FDIC was not in a position to have access to information above and beyond some possible documents, and where the discovery could be better obtained by directing the inquiry toward the former principals.20

			

			Bankruptcy Trustee vs. FDIC Receiver and Rule 30(b)(6)

				As previously stated, the purpose of Rule 30(b)(6) depositions is to prevent sandbagging by an entity through well-coached witnesses disclaiming knowledge, when it is obvious the entity has knowledge of certain facts.21 The FDIC, as acknowledged in the cases cited herein, is a “governmental agency” as stated in Rule 30(b)(6). In these cases, the organizational arm of the FDIC also steps in as the receiver of the corporate entity when appointed. 

				On the other hand, a trustee does not appear to qualify as any one of the enumerated organizations satisfying the rule.22 The trustee is the fiduciary of an estate, which may be considered a separate entity in some respects,23 and is not an organization such as the FDIC or other operating entity with multiple officers, directors or managing agents. The bankruptcy estate is operated solely by and through the trustee. In this vein, it would appear that the trustee is much more akin to an individual subject to Rule 30(b)(1) rather than Rule 30(b)(6).

				An additional consideration is where the trustee is indirectly in control of nondebtor entities or acting as an agent on behalf of the nondebtor entities because of their relationship with the debtor entity. What is the trustee to do when participating in litigation where the debtor entity is the authorized agent of nondebtor entities, which are also parties to the litigation? Is the trustee required to designate a Rule 30(b)(6) witness? Or is the deposing party required to direct the notice directly to each of those entities? It might be the case that the nondebtor entities are defunct and the trustee is the only party that is able to act on any entity’s behalf. In that instance, it would appear that the trustee would have to produce a Rule 30(b)(6) witness to testify on behalf of the nondebtor entities participating in the litigation.24  abi
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			News at 11

			By Camisha L. Simmons1

			Lenders and Directors Beware of the Dead-Hand Proxy Put

			Shareholder activism is on the rise, and shareholder litigation against public company boards and management often increases when a public company is underperforming in relation to its industry competitors and/or is experiencing financial distress. Therefore, bankruptcy practitioners should take note of recent shareholder litigation against company boards and lenders challenging “proxy put” provisions in debt agreements (hereinafter, “loan agreements”). If a proxy-put provision under a loan agreement is triggered, a default occurs and the lender may accelerate the debt under the loan agreement. The default under the loan agreement may precipitate cross-defaults under other loan agreements, which could ultimately land a public company in bankruptcy. 

				This article discusses proxy-put provisions in loan agreements, as well as recent litigation in the Healthways case highlighting the dangers of the “dead hand” proxy put, and provides company directors and lenders with best practices for avoiding breach of fiduciary duty and aiding and abetting breach of fiduciary duty claims. 

			

			Proxy-Put Provisions in Loan Agreements

				A proxy-put provision under a loan agreement generally provides that an event of default occurs if a majority of the borrowing company’s board of directors is replaced by “noncontinuing directors” during a specified short period of time. A director is typically considered a “continuing director” as opposed to a “noncontinuing director” if the individual was on the company’s board at the time that the loan agreement was entered into (the “incumbent board”), or if the individual was approved by a majority of the incumbent board members or their approved replacement directors. 

				As a direct address to shareholder activists, some proxy-put provisions specifically exclude from the definition of “continuing director” those directors whose initial nomination or assumption of office occurred as a result of an actual or threatened proxy contest.2 If the proxy-put provision is triggered, a lender may opt to accelerate (or put back) the amounts that are due and owing under a loan agreement. The acceleration of debt under the loan agreement could result in serious financial harm to the company. 

				As the Delaware Court of Chancery has noted, “[g]enerally, shareholders have only two protections against a perceived inadequate business performance. They may sell their stock (which, if done in sufficient numbers, may so affect security prices as to create an incentive for altered managerial performance), or they may vote to replace incumbent board members.”3 Proxy puts stand in the way of shareholders’ exercise of their right to vote to elect directors of a company in order to protect their positions in the event of a company’s poor performance. 

				The Delaware Court of Chancery has cautioned directors and lenders that proxy puts that entrench incumbent boards and disenfranchise shareholders are dangerous.4 The court’s following discourse indicates that boards that allow proxy-put provisions in loan agreements must do so with caution because

			[a] provision in an indenture with such an eviscerating effect on the stockholder franchise would raise grave concerns. In the first instance, those concerns would relate to the exercise of the board’s fiduciary duties in agreeing to such a provision. The court would want, at a minimum, to see evidence that the board believed in good faith that, in accepting such a provision, it was obtaining in return extraordinarily valuable economic benefits for the corporation that would not otherwise be available to it. Additionally, the court would have to closely consider the degree to which such a provision might be unenforceable as against public policy.5

				In addition, if a board’s approval of a proposed dissident slate of directors would avoid the trigger of the proxy put under a loan agreement, the board is required to approve the slate unless the proposed slate poses a substantial risk to the company or its creditors.6 One such substantial risk is the risk that if the rival slate of directors were elected to govern the company, the company would be placed in a position in which it might fail to honor its obligations to repay creditors.7 

				An incumbent board’s ability to approve a dissident slate in order to avoid the trigger of the proxy put provides the board with a “fiduciary out.” A “dead hand” proxy-put provision, however, does not provide a “fiduciary out” because it provides no exception for an incumbent board to approve an elected dissident slate of directors nominated by shareholders to avoid default. 

			

			Dead-Hand Proxy Put: Sword of Damocles

				The court’s ruling in Pontiac General Employees Retirement System v. Healthways Inc.8 serves as a warning to directors and lenders regarding the dangers of including dead-hand proxy-put provisions in loan agreements. 

			

			First Proxy Put Included in 2010 Credit Agreement

				Healthways Inc. first included a proxy-put provision in a loan agreement that it entered into in 2010,9 which provided that a default of the agreement would occur if, during any consecutive 24-month period, a majority of the Healthways board ceased to be comprised of continuing directors.10 The proxy put in the 2010 loan agreement did not include a dead-hand feature.11 A new rival director, whose nomination or election was “approved” by the majority of the board, was considered a “continuing director” for purposes of the proxy-put provision.12

			

			Shareholders Vote to Declassify Healthways Board

				In 2012, shareholder New York State Common Retirement Fund, noting its belief that “the ability to elect directors is the single most important use of the shareholder franchise,” submitted a proposal to declassify the Healthways board.13 The declassification would allow for the election of directors on an annual basis.14 By an overwhelming majority, the shareholders voted on May 31, 2012, to approve the proposal for declassification of the board.15

			

			Provision Included After Declassification Vote

				On June 8, 2012, Healthways entered into a new loan agreement (as subsequently amended, the “2012 loan agreement”),16 which provided for a $200 million revolving credit facility and a $200 million term loan facility.17 The 2012 loan agreement provided that Healthways would be in default under the agreement if, within any consecutive 24-month period, the majority of the Healthways board ceased to be comprised of “continuing directors.”18 As the following definition of “continuing directors” under the 2012 loan agreement indicates, those directors that were nominated and/or elected as a result of an actual or threatened proxy fight were considered “non-continuing” directors:

			With respect to any period, any individuals (A) who were members of the board of directors or other equivalent governing body of the Borrower on the first day of such period, (B) whose election or nomination to that board or equivalent governing body was approved by individuals referred to in clause (A) above constituting at the time of such election or nomination at least a majority of that board equivalent governing body, or (C) whose election or nomination to that board or other equivalent governing body was approved by individuals referred to in clauses (A) and (B) above constituting at the time of such election or nomination at least a majority of that board or equivalent governing body (excluding, in the case of both clauses (B) and (C), any individual whose initial nomination for, or assumption of office as, a member of that board or equivalent governing body occurs as a result of an actual or threatened solicitation of proxies or consents for the election or removal of one or more directors by any person or group other than a solicitation for the election of one or more directors by or on behalf of the board of directors).19

				The new “dead-hand” proxy-put provision provided no exception for the incumbent board to approve a dissident slate of directors in order to avoid a default under the loan agreement. Therefore, an automatic trigger of the proxy-put default provision under the 2012 loan agreement would occur once a majority of the incumbent board was replaced by directors who were initially nominated or assumed office through an actual or threatened proxy contest.

			

			Subsequent Company Debt with Cross-Default Provisions

				In 2013, Healthways issued two sets of notes totaling $145 million.20 The note agreements provided that Healthways would be in default under the notes if it defaulted on any other loans exceeding $10 million.21 Therefore, a default under the 2012 loan agreement would cause a cross-default under the notes, which would push Healthways into further financial distress. 

			

			Continued Shareholder Activism Against Healthways Board

				In late 2013, another large shareholder, North Tide Capital LLC, began firing letters to the Healthways board voicing its discontent with the company’s performance and leadership.22 Highlighting that “[f]rom its peak in early 2008, the company’s market capitalization has declined more than 80% from $2.7 billion to less than $500 million today,” North Tide called for the removal of Healthways’s CEO.23 North Tide, through much contentious communication with the Healthways board, was eventually able to obtain an agreement from the board to nominate for election three of the four individuals that North Tide desired to elect to the board.24

				During the course of the contentious back-and-forth between the Healthways board and North Tide, one of Healthways’s co-founders resigned.25 In his resignation letter, he wrote that he was “no longer willing to continue as a director and watch [Healthways] fail to meet its potential and the reasonable expectations of shareholders.”26

			

			Filing of Breach of Fiduciary Action Against Board, Lender

				To investigate the legality of the dead-hand proxy put, on March 20, 2014, Healthways shareholder Pontiac Employees Retirement System served a demand on Healthways to inspect its books and records.27 Subsequently, on June 19, 2014, Pontiac filed a complaint on its behalf and on behalf of similarly situated shareholders against the directors of Healthways that authorized the 2012 loan agreement in whole or part (collectively, the “directors”), SunTrust Bank as administrative agent under the loan agreement (the “lender”), and Healthways as nominal defendant.28 Pontiac alleged that the directors breached their fiduciary duties by approving the dead-hand proxy-put provision in the 2012 loan agreement, given that the put served no purpose other than the entrenchment of the incumbent board and impairment of the rights of shareholders to choose directors.29 Pontiac further asserted that the dead-hand proxy put “removes from the board of directors the power to disable the Proxy Put by approving any new director whose nomination or assumption of office occurs as a result of an actual or threatened solicitation of proxies or consents for the election or removal of one or more directors.”30

				The lender was sued for aiding and abetting the directors’ breach of fiduciary duty by knowingly allowing inclusion of the dead-hand proxy-put provision in the 2012 loan agreement.31 Pontiac also sought a declaratory judgment from the court that the dead-hand proxy-put provision was unenforceable.32

			

			Court’s Ruling on Dismissal Motion

				The directors and lender both moved to dismiss the complaint filed against them.33 In considering the facts and legal arguments in the case, the court referred to the dead-hand proxy put as the “Sword of Damocles” hanging over shareholders’ heads.34 The put had a chilling effect and deterred shareholders from waging proxy contests.35 In deciding against dismissal of the complaint against the directors, the court pointed to the following alleged facts, which indicated that the directors may have breached their fiduciary duties by adopting the proxy put: (1) activist shareholders’ rising opposition; (2) “the identified insurgency”; (3) the change in historical practice regarding inclusion of the dead-hand proxy put in the company’s debt agreements; (4) a lack of documents revealing thoughtful consideration of adding the dead-hand proxy-put provision; and (5) the negotiation of inclusion of the provision in the loan agreement.36

				The court likewise did not dismiss the complaint against the lender.37 The court emphasized that given the court’s prior precedent, lenders were on notice that proxy puts could lead to a breach of fiduciary duty.38 Further, lenders cannot take advantage of a borrower’s conflict of interest that is created by a questionable provision in a loan agreement.39 After the court’s motion-to-dismiss ruling, the parties settled the dispute. Pursuant to the settlement, the proxy-put provision in the 2012 loan agreement was removed.40 

			

			Conclusion and Best Practices

				Although the Healthways litigation settled after the motion-to-dismiss rulings, lenders and directors should heed the warnings regarding the dangers of proxy puts that were underscored by the litigation. In order to safeguard against proxy-put litigation, lenders and directors should, at a minimum, keep a record (1) revealing the justification for inclusion of the proxy put in a loan agreement; (2) regarding the negotiations that took place with respect to the proxy put; and (3) showing what consideration the company received for including a proxy-put provision in a loan agreement. The proxy-put provision should also provide the directors a “fiduciary out” whereby they can approve a rival slate of directors to avoid triggering a loan default.  abi

			Camisha Simmons is the founder and managing member of Simmons Legal PLLC. She also serves as a coordinating editor of the ABI Journal.
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			Intensive Care

			By Anu R. Singh1

			Distressed Community Hospitals: Observations and Expectations

			As the health care services sector adapts to new models of care and value-based payments, many health systems are organizing into larger and deeper networks of care. The intent is often to assume the role of population health managers, which requires a substantial footprint of care sites to provide ample access for new and existing patients, as well as a focus on not only sick care, but also on maintaining and improving the health of a population. In many cases, standalone community hospitals lack the financial resources or intellectual capital to remain competitive in this new era of health care, leading to potentially difficult questions and strategic decisions. For some, reconfiguring their organizations may require restructuring or even bankruptcy.

			

			The Credit Situation: The Weak Are Getting Weaker

				When health networks expand and grow, they generally achieve certain economic benefits. They realize the scale of increasing top-line revenue and, with appropriate expense management, can optimize the benefits of accretive growth. In addition, the resources and expertise of larger systems offer intellectual capital to help hospitals think more broadly about managing a wider spectrum of sick and well care. Inpatient capabilities can be complemented with an appropriate ambulatory or outpatient network, as well as nonacute services and offerings. These capabilities allow the strong to get stronger.

				In contrast, the challenges to financially weaker organizations are formidable, and solutions can be more difficult to execute, as shown by rating agency measures for nonprofit hospital borrowers.2 A review of Moody’s nonprofit hospital measures from the last 10 years clearly indicates that speculative-grade health care credits (defined as entities rated Ba1 or below by Moody’s, called “speculative credits”) have failed to keep up with the broader universe. This universe includes every health care credit rated by Moody’s, ranging from high quality investment grade down to and including speculative credits (referred to as “all credits”). The financial data from 2004-133 indicate several clear trends pertaining to financial condition, performance and risk. 

			

			Revenue Base and Growth Trailed the Market

				Speculative credits have significantly smaller revenue bases than all credits. In 2013, the median revenue base was $669 million for all credits, nearly double that for speculative credits, at $349 million. The compound annual growth rate of revenue for all credits was 5.3 percent from 2004-13, whereas speculative credits grew at approximately three-quarters of this pace, at 4.1 percent over the same period.

			

			Operating Performance Is Declining

				The operating cash flow margins across all credits were relatively stable, ranging from 8.9 percent to 10.0 percent, with an average of 9.5 percent. For speculative credits, performance was more volatile over the 10-year period, and since 2007, operating cash flow margin levels have declined persistently. As of 2004, speculative credits were at 7.2 percent and trailed the all credits group by approximately 2.3 percent. By 2013, this differential had nearly doubled to 4.4 percent. 

			

			Credit Risk Is Increasing Significantly

				Perhaps the most alarming trend for speculative credits has been the deterioration of credit metrics. For all credits, the level of debt borrowed increased 66 percent across the 10-year period, and the ratio of debt to cash flow was relatively unchanged at approximately 3.5x. These findings indicate that the level of debt increases have accompanied stronger cash flow performance, tempering the level of credit risk. However, for speculative credits, borrowing has increased only 56 percent over the same period while the ratio of debt to cash flow has more than doubled, from 4.1x in 2004 to 9.3x in 2013. These findings suggest that more credit has been provided to a subset of borrowers that has failed to generate incremental cash flows. Chart 1 plots the debt-to-cash-flow ratios of all credits compared with speculative credits, indexed with 2004 performance at 100 to show relative change.

			

			A Deeper Dive: Understanding Actions Taken by Underperforming Credits

				Lower-rated hospitals are likely to continue to trail the market of all credits. For many, the need to re-evaluate strategic options will become a near or present reality. In order to understand these potential options and what might be the most promising, the author assessed actions that hospitals have taken in the past, particularly since 2007 (the start of both the country’s economic malaise and the current transformation of the health care services sector). To widen the number of credits that were evaluated, the Moody’s Baa-category (lower investment-grade) organizations were added to the speculative credits (as combined, the underperforming credits).

				Findings of the comparison between underperforming credits and all credits was stark, demonstrating the staying power of organizations that have a stronger rating and presumably underlying resources, capital base, profitable operations and intellectual capital. Similarly, the “shake-out” of underperforming credits was clearly evident. While the all-credits universe shrunk by 26 percent between 2007-14, the number of Aa-category organizations (high-grade credits) decreased by only 2.6 percent, and the A-category organizations (upper-medium-grade credits) decreased by 18.1 percent. The greatest level of change in the number of rated credits was in the underperforming credits, where from 2007-14 the number of Baa-category credits decreased from 153 to 86 (down 43 percent in just seven years). The number of speculative credits decreased from 44 to 25 (also a 43 percent decrease). The table summarizes the reasons for the changes in the Baa-category credits, the rating category with the largest number of organizations removed from its universe.

				As the table indicates, the response from most of the Baa-category credits has been to pursue a partner or acquirer in some form of M&A transaction; 55 percent of the credits that were no longer in the category as of 2014 took this step. The balance of organizations opted to refinance/restructure their debt or accepted further downgrades to their credit, presumably in an effort to engineer a turnaround. These approaches, which are likely to remain the principal strategic options for underperforming credits, are described in greater detail below.

			

			Option #1: Transacting Out of Trouble

				Although both large nonprofit health systems and for-profit hospital-management companies are increasingly focused on strategic acquisition targets to develop regional networks, their interest in integrating distressed organizations seems to be waning. Specifically, while the number of transactions of distressed organizations has remained fairly constant over the past few years, the associated revenue multiples have declined over the same period, as shown in Chart 2.4

				A Moody’s report5 found that two common reasons that community hospitals seek a partner are local market economics and competition, and deferred capital expenditures. Examples of the former can be found in the Pittsburgh market, where new networks are forming in part through transactions involving distressed hospitals. Highmark Inc., headquartered in Pittsburgh and formerly a health plan, has recently focused on building a large, integrated health care delivery system in the region. Since 2011, it has acquired three hospitals on the western side of the state,6 all of which were rated Baa1 or below. As a result of these transactions, only two general acute-care hospitals remain in Allegheny County, Pennsylvania, that are not part of a larger network. In such a market, independent hospitals frequently conclude that they cannot effectively compete without the support of a larger health system.

				Deferred capital expenditures can also be a significant driver of transactions for distressed hospitals. Using “average age of plant”7 as an indication of pent-up capital demand, the author found that for underperforming credits engaging in M&A activity, the average age of plant was in excess of 20 years, significantly above the national average of 10 years for all credits. Declining cash flow at most distressed organizations makes many unable to reinvest in their facilities to meet market expectations, and to the acquirer, this condition suggests that significant capital investments will be required. In certain cases, the deferred capital may be so significant that it exceeds the fair market value of the organization.

				As buyers continue to strategically reposition their markets, the opportunities for partnership within certain markets are becoming more difficult, potentially limiting the options for distressed hospitals. This trend also has important implications for future transaction activity. To the extent that the existing liabilities of transacting hospitals will not be fully assumed and/or paid off by the acquirer, efforts to restructure or otherwise seek accommodation of debt obligations will be required. Particularly when debt concerns are coupled with the inability to fund capital investments, due to declining margins distressed hospitals may require capital that is only available through a financial or strategic partner that may require that legacy liabilities be reduced.

			

			Option #2: Alternative Sources of Financing

				Since the 2008-09 credit crisis, there has been a substantial change in the nature of the tax-exempt fixed-income market. After a decline, overall activity has rebounded in terms of aggregate volume, but remains well below the peak levels of the days before the economic downturn. One aspect of financing that has dramatically changed is that credit enhancement, which supported a significant proportion of borrowings before the crisis, has become virtually nonexistent. Chart 3 summarizes the various forces influencing the debt markets over the past several years.

				The changes in the health care borrower market raise significant concerns for organizations seeking new/replacement sources of capital. The market has experienced a flight to quality, with interest focused on the lower repayment risk of larger, better-capitalized health systems. As a result, the public debt markets are no longer a viable option for underperforming hospitals, especially since bond insurers, who served largely as credit-absorbing middlemen for lower-rated hospitals before the crisis, have either gone bankrupt or failed to generate sufficient investor interest given their own credit challenges.

				For a decades-long run, prior to 2008, non-investment-grade borrowers paid a premium and enjoyed ample capital access — a run that ended in 2008, when the availability of capital was completely closed for nearly two years. For example, from April 2008 through March 2010, an estimated $98.9 billion of investment-grade debt was placed, and within this amount, approximately $3.8 billion of Baa lower-investment-grade debt was raised. However, in the same period, not a single bond offering of speculative-grade nonprofit health care credit succeeded in the public markets. Even since that time, the amount of speculative-grade public debt that has been raised amounts to $1.6 billion, or approximately 1 percent of the total amount of tax-exempt debt.

				Many borrowers are instead seeking alternatives to the public capital markets, due in large part to their inability to meet the requirements of capital providers. These alternatives include raising capital or refinancing existing indebtedness through private-capital markets — either directly from banks or other private-capital sources (such as local financial institutions or hedge funds). Some local and state governments are sponsoring economic redevelopment/revitalization zones to allow community hospitals to receive fresh or replacement capital. In a few cases, a larger health system has stepped in to provide a bridge and/or backstop source of financing, acting as a strategically interested capital provider.

				Absent such options, the path of new capital providers from nontraditional sources may be harder to pursue and may lead some distressed hospitals to place greater emphasis on restructuring their existing debt. A formal insolvency may allow some new capital providers to enjoy a better position in the capital structure of the borrower. A bankruptcy process can offer the necessary reset of the cost, structure and form of existing debt and obligations that may allow a hospital to generate needed cash flow in order to restore its financial health.

			

			Option #3: Restructuring for a New Business Model

				At the core of most turnaround plans is a re-evaluation of a distressed organization’s competitive position, which, for distressed hospitals, includes an evaluation of service area; interactions with physicians, patients, payers and possibly employers; and of course, the most valued and valuable service lines and business units. As larger health networks continue to form, hospitals that remain independent will have to demonstrate a clear point of differentiation and capture the appropriate market. For many, achieving this goal will involve rethinking the historical view of their core business.

				As payment is increasingly based on the value of care, providers will face difficult decisions about services they offer that may not be feasible in the future. Hospitals may opt to reduce or abandon certain specialties or services that require upfront capital investments, while others may struggle to fund normal operations and significantly change their infrastructure. Regardless, the turnaround solution must begin with a clear understanding of where and how future cash flow can be maximized, then it must compare that to the ongoing operating and financing requirements of the hospital.

				Some of these requirements can influence the approach to restructuring. Similar to other industries, many hospitals are contending with unfavorable or inflexible labor contracts, pension obligations and longer-term agreements/leases. The ability to collectively address these financial challenges in a formal restructuring offers benefits that must be considered by struggling hospitals, particularly if transactions or alternative financing options are not feasible.

			

			The Outlook: Future Challenges Expected

				As in any industry transformation, hospitals need to reconfigure their business models. For smaller and less-well-capitalized organizations, that process will involve more difficult options. The pressure of transaction multiples ratcheting down signals waning strategic interest in the acquisition of distressed hospitals. Alternative financing options are limited, and more pressure to restructure existing debt obligations will be exerted. For some, turnaround efforts may be catalyzed and more easily resolved through an insolvency filing.  abi
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			On the Edge

			By Paul R. Hage and Patrick R. Mohan

			Puerto Rico’s Muni Restructuring Law Ruled Unconstitutional

			Editor’s Note: For an exclusive perspective from the Commonwealth’s Resident Commissioner Pedro R. Pierluisi on his legislation to authorize chapter 9 for the territory, see the Legislative Update article in the August 2015 issue. 

			

			The Puerto Rico Public Corporation Debt Enforcement and Recovery Act (the “Recovery Act”), the municipal restructuring law passed by the Commonwealth of Puerto Rico in June 2014, lost its appellate challenge and remains unconstitutional following a July 6, 2015, ruling by the U.S. Court of Appeals for the First Circuit.1 In a lengthy opinion, the First Circuit affirmed the Feb. 6, 2015, opinion by Judge Francisco Besosa of the U.S. District Court for the District of Puerto Rico, finding that the Recovery Act is pre-empted by chapter 9 of the Bankruptcy Code.2 

				Each of the three appellate judges agreed with the district court’s conclusion that § 903(1) of the Bankruptcy Code,3 which expressly prohibits state laws that provide for nonconsensual municipal debt restructuring, pre-empts the Recovery Act. However, the majority opinion and the concurrence include vastly different points of view regarding the 1984 amendments to the Bankruptcy Code,4 which rendered relief under chapter 9 unavailable to Puerto Rico and its municipalities. Indeed, Hon. Juan Torruella’s concurring opinion challenged the constitutionality of the 1984 Amendments and took issue with the “colonial” relationship between the U.S. and Puerto Rico.

				While the analysis of the First Circuit is interesting, Puerto Rico’s fiscal problems remain. The stated purpose of the Recovery Act was to ameliorate the financial problems of several distressed Puerto Rican public corporations whose combined deficit in 2013 totaled $800 million and whose combined debt reached $20 billion. Puerto Rico’s total government debt reportedly exceeds $73 billion.5 These debts have crippled Puerto Rico’s economy and jeopardized the well-being of more than 3.5 million U.S. citizens who live on the island. In any event, absent relief from Congress, the Recovery Act’s only remaining hope for survival is a successful appeal before the U.S. Supreme Court, which the Commonwealth has vowed to pursue. 

			

			Recovery Act and District Court Ruling

				In June 2014, Puerto Rico attempted to allow its municipal utilities, which are not eligible for relief under chapter 9, to restructure their debts by enacting the Recovery Act. The Recovery Act was somewhat modeled after chapter 9 and provided a statutory mechanism for the restructuring of the debt obligations of Puerto Rico’s utilities through one of two means: chapter 2 and chapter 3. Chapter 2 provided a consensual debt-relief process with only limited court intervention, whereas chapter 3 involved comprehensive court oversight and nonconsensual debt reduction. 

				Shortly after the enactment of the Recovery Act, two sets of bondholders that collectively held nearly $2 billion of bonds issued by one of Puerto Rico’s distressed public utilities, the Puerto Rico Electric Power Authority, filed lawsuits for declaratory relief challenging the Recovery Act’s validity and seeking to enjoin its implementation on various grounds. On Feb. 6, 2015, the district court ruled in favor of the bondholders and permanently enjoined the Recovery Act on various grounds, including, notably, that the Recovery Act is pre-empted under § 903(1), which provides: “[A] State law prescribing a method of composition of indebtedness of such municipality may not bind any creditor that does not consent to such composition.”6 The district court explained that § 903(1) ensures the uniformity of federal bankruptcy laws by prohibiting state municipal debt restructuring laws that bind creditors without their consent. 

				The Commonwealth appealed the district court’s ruling to the First Circuit Court of Appeals, arguing that the district court erred by holding that the Recovery Act is pre-empted by chapter 9 because chapter 9, by its terms, does not apply to Puerto Rico since the Commonwealth is expressly carved out from the definition of the term “state” in the Bankruptcy Code for purposes of determining eligibility to seek relief under chapter 9.7 For unexplained reasons, Puerto Rico and the District of Columbia were carved out from the definition of “state” in the 1984 Amendments, at least for purposes of determining who is eligible to be a debtor in chapter 9. Thus, the Commonwealth argued, because Puerto Rico is not eligible for relief under chapter 9, § 903(1) does not preclude it from enacting a restructuring law governing its own utilities. The Commonwealth further argued that the district court’s ruling would leave Puerto Rico in a “no man’s land” without any form of insolvency relief. 

			 

			The Majority Opinion

				In a lengthy opinion, the First Circuit Court of Appeals affirmed the district court, holding that § 903(1) pre-empts the Recovery Act.8 Given that the Recovery Act was exactly the type of statute that § 903(1) sought to prohibit, the court found that the question of pre-emption really turned on whether the definition of “state” in the Bankruptcy Code renders § 903(1)’s pre-emptive effect with respect to “state laws” that are inapplicable to Puerto Rico. The court acknowledged that the post-1984 definition of “state” contained in the Code includes Puerto Rico, “except” for the purpose of “defining” who is eligible to be a municipal debtor under § 109(c) of the Bankruptcy Code. Nevertheless, the court held that the statute does not read, nor does anything about the 1984 Amendments to the Code suggest, that Puerto Rico is outside the reach of § 903(1)’s prohibitions. Indeed, the court found that the Recovery Act “would frustrate the precise purpose underlying the enactment of § 903(1).”9 

				The court began its analysis by discussing the considerations shaping the state-authorization requirement of § 109(c)(2) (defining who may be a chapter 9 debtor), which, in combination with § 101(52), bars Puerto Rico from authorizing its municipalities to seek chapter 9 relief. The court summarized the history of federal municipal bankruptcy relief, noting the historic understanding of the constitutional limitations on fashioning relief for municipalities based on the Contracts Clause and Tenth Amendment. Congress eventually succeeded in creating a municipal restructuring law that avoided these constitutional problems, the court explained, by requiring a state’s consent (in what is now § 109(c)) before permitting municipalities of that state to seek relief. 

				The court then described Puerto Rico’s relationship with the Bankruptcy Code. From 1938-78, Puerto Rico could authorize its municipalities to obtain federal bankruptcy relief. However, the 1984 Amendments modified the definition of “state” in the Bankruptcy Code. Like prior definitions, § 101(52) of the Bankruptcy Code defined “state” to include Puerto Rico. But importantly, and unlike the prior definitions, “the re-introduced definition of ‘State’ includes Puerto Rico ‘except for the purpose of defining who may be a debtor under chapter 9.’”10 As a result of this exception, the court noted, the Commonwealth’s “municipalities became expressly (though indirectly) forbidden from filing under chapter 9.”11 

				While the ineligibility of Puerto Rico’s municipalities was not disputed, the court noted that litigants “dispute whether this change was also meant to transform the pre-emption provision of § 903(1) without Congress expressly saying so.”12 The court concluded that the Recovery Act was still pre-empted based on the plain language of the statute, congressional intent and the statute’s purpose and history. The court found that § 903(1), by its plain language, prohibits a state law like the Recovery Act. “There is no disputing,” the court found, “that the Recovery Act is a ‘law prescribing a method of composition of indebtedness’” that may bind creditors of Puerto Rico’s utilities without their consent.13 Since “state” is defined to include Puerto Rico, the court continued, “under § 101(52), the Recovery Act is a ‘State law’ that does so.”14 Such a “state law,” the court held, is expressly prohibited under § 903(1).

				Looking back over § 903(1)’s statutory predecessors, and the constitutional and uniformity concerns that § 903(1) attempted to address, the court noted that the federal bankruptcy laws had, for decades, barred Puerto Rico, just as they did the states, from enacting their own municipal restructuring laws. The re-codification of § 903(1), the court found, “must continue to apply to Puerto Rico because there is no evidence of express modification by Congress.”15 Citing Supreme Court precedent, the court noted that fundamental changes to the scope of a statute are generally not presumed absent an express statement by Congress in favor of such a presumption. Rejecting the Commonwealth’s argument that the pre-emption provision of § 903(1) no longer applied in the face of the 1984 Amendments, the court stated:

			The addition of the definition of “State” in 1984 does not, by its text or its history, change the applicability of § 903(1) to Puerto Rico. To the contrary, because § 903(1) does not define who may be a debtor under Chapter 9, § 101(52) confirms that the “State law[s]” prohibited include those of Puerto Rico, as has always been the case. If Congress had wanted to alter the applicability of § 903(1) to Puerto Rico, it “easily could have written” § 101(52) to exclude Puerto Rico laws from the prohibition of § 903(1), just as it had excluded Puerto Rico from the definition of debtor under § 109(c).16

				Accordingly, the court held, the effect of the 1984 Amendments was limited to what municipalities are eligible for relief under chapter 9 and had no impact on the prohibition on states from creating local municipal insolvency laws, regardless of whether such states were eligible for relief. Having ruled that § 903(1) pre-empted the Recovery Act, the First Circuit then continued by dismissing what it described as “creative but unsound” arguments put forth by the Commonwealth. 

				First, the court rejected the “novel” argument that the Bankruptcy Code’s definition of “creditor” applies only to creditors of entities that could file for chapter 9, and since Puerto Rico cannot authorize its municipalities to file, the Recovery Act does not bind “creditors” without their consent in contravention of § 903(1). Second, the court rejected the “structural argument” that § 903(1) cannot apply to Puerto Rico because chapter 9, of which § 903(1) is a part, does not apply to Puerto Rico. Neither argument succeeds, the court found, because “[i]f Congress had wanted to exclude Puerto Rico from § 903(1), it would have done so directly without relying on the creativity of parties arguing before the courts.”17

				Finally, the court found that the Commonwealth’s arguments with respect to § 903(1) would fail in any event because they assume that a law containing the provisions of the Recovery Act is not otherwise pre-empted. “But even where an express pre-emption provision [such as § 903(1)] does not apply,” the court noted, federal law pre-empts state laws that “stand as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.”18 Where a state law interferes with the purposes and objectives of Congress articulated through federal law, the doctrine of conflict pre-emption is applicable. In this instance, the court explained, conflict pre-emption applied because the Recovery Act frustrates Congress’s undeniable purpose in enacting § 903(1) — to wit, to ensure that a single federal law would be the sole source of authority if municipal creditors were to have their rights altered without their consent. Since the Recovery Act attempted to do just that, the doctrine of conflict pre-emption created an independent basis to affirm the district court.

				In closing, the First Circuit stated that in denying Puerto Rico the power to choose relief under chapter 9, Congress has retained for itself the authority to decide how best to address Puerto Rico’s financial challenges. The 1984 Amendments ensure that Congress retains this exclusive control by preventing Puerto Rico from strategically employing chapter 9 relief under § 109(c), as well as from strategically enacting its own municipal restructuring laws under § 903(1). Turning the spotlight directly on Congress, the court closed with the following statement: “We must respect Congress’s decision to retain its authority.”19

			

			The Concurrence

				In his 25-page concurring opinion, which reads in some ways like a dissent, Judge Torruella chastised the profound effect that the 1984 Amendments had on Puerto Rico’s ability to restructure its debts, charging that Puerto Rico, as a territory, was previously included within the definition “state” such that its municipalities were, for decades, eligible for federal bankruptcy protection. Judge Torruella suggested that the 1984 Amendments should be declared invalid and unconstitutional for at least two reasons. 

				First, he posited that the 1984 Amendments violate the uniformity requirement of the Bankruptcy Clause of the U.S. Constitution because they establish “bankruptcy legislation that is not uniform with regards to the rest of the United States.”20 A prohibition on Puerto Rico’s municipalities to seek chapter 9 relief while allowing the states “to benefit from such power,” Judge Torruella wrote, “is hardly in keeping with” the concept of uniformity.21 He labeled as “absurd” any argument that Puerto Rico’s exclusion by way of the 1984 Amendments “is not prohibited by the unequivocal language of the Bankruptcy Clause” and separately pointed out that while Congress has broad powers under the Bankruptcy Clause, such powers “are nonetheless limited by the Clause’s uniformity requirement, which is geographical in nature.”22 

				The 1984 Amendments should also be invalidated, Judge Torruella wrote, because they lack either a rational basis or clear policy reasons for their enactment.23 He argued that there is “no conceivable set of facts rationally related to a legitimate purpose of Congress” in the 1984 Amendments, and therefore, such amendments are invalid.24 Judge Torruella further characterized the 1984 Amendments as legislation that “unreasonably and arbitrarily removed a power delegated to Puerto Rico by the previous legislation.”25 Addressing the lack of a legislative record with respect to the 1984 Amendments, Judge Torruella wrote: “A tracing of its travels through the halls of Congress sheds less light than a piece of coal on a moonless night regarding the reason for its enactment.”26

				The concurrence then addressed the relationship between Congress and the Commonwealth, questioning whether the 1984 Amendments represent “a valid exercise of Congress’s powers to manage the local financial affairs of Puerto Rico’s municipalities.”27 In concluding that the 1984 Amendments are not a valid exercise of such power, Judge Torruella stated that the amendments are “inconsistent” with the First Circuit’s “long-lasting Commonwealth-endorsing case law.”28 

				In conclusion, Judge Torruella called for a re-examination of the 1984 Amendments under more recent case law addressing rational-basis review, citing the discriminatory effect that the amendments have had on the residents of Puerto Rico. Observing that “the economic life of Puerto Rico’s three-and-a-half million U.S. citizens hangs in the balance,”29 he also offered sharp criticism of the relationship between Puerto Rico and the U.S., calling it “a colonial relationship” and one that “violates our Constitution and the Law of the Land as established in ratified treaties.”30 Finally, Judge Tourella rejected the majority’s suggestion that Puerto Rico “simply ask Congress for relief,” calling the suggestion preposterous given Puerto Rico’s exclusion from the federal political process and equating it to asking Puerto Rico “to play with a deck of cards stacked against it.”31

			

			Where Does Puerto Rico Turn?

				The Commonwealth continues to pursue various paths to restructure its debts. Lobbying efforts seeking access to chapter 9 for Puerto Rico’s municipalities are ongoing, although the fate of such efforts is less than clear. As of this writing, neither the U.S. House of Representatives nor the Senate has voted on efforts by Resident Commissioner Pedro R. Pierluisi to secure “state-like” treatment under chapter 9 for the Commonwealth. 

				Another alternative may be an appeal of the First Circuit’s opinion to the Supreme Court. In fact, Puerto Rico’s Justice Secretary, César Miranda, announced on July 9, 2015, that the Commonwealth will petition the Supreme Court to review the rulings on the Recovery Act, representing what might be Puerto Rico’s final lifeline for its much-maligned municipal restructuring law.  abi
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			Clerk Commentary

			By Ryan W. Johnson

			Venue Consent in Consumer Cases

			For the 12-month statistical period ending on March 31, 2015, the U.S. Bankruptcy Courts for the District of Delaware (18.3 percent) and Southern District of West Virginia (15.2 percent) had the most petitions filed by nonresident debtors. Although forum-shopping and venue choices in chapter 11 business cases garner a lot of attention,1 choice of venue in consumer cases receives far less consideration, but is also important. 

				Understanding the prevalence of out-of-district cases is fairly straightforward. Table F-5A, available on the Judiciary’s website,2 details the county of residence for each debtor filing bankruptcy in a district. While it is possible that the venue for each case is proper as filed under 28 U.S.C. § 1408,3 for each of those out-of-district debtors, that possibility is likely only theoretical. For example, in the Northern District of West Virginia, about 6.9 percent of all filed cases are by debtors not listing a residence within the district. On inquiry, attorneys generally explain that it is the most convenient forum for the debtor or counsel to attend the meeting of creditors (i.e., the courthouse and attorney are closer, traffic is lighter, and parking is inexpensive or free). While some of these cases will result in court hearings, the vast majority pass through the system administratively; thus, “judge-shopping” or seeking more favorable legal precedent are generally not considerations.4 In fact, counsel’s ability to work with the appointed trustee or clerk’s office is likely a much greater factor than judicial assignment or circuit precedent.

				Whether these out-of-venue cases remain in the district in which they were filed is a matter of judicial discretion. Some judges may implement a blanket transfer-of-venue rule.5 Other judges may remain silent to ascertain whether any party in interest objects to the debtor’s choice of venue.6 

				To begin understanding the varied practice regarding venue in consumer cases, one must first understand that proper venue is a personal right that is subject to waiver.7 “In most instances, the purpose of statutorily specified venue is to protect the defendant against the risk that a plaintiff will select an unfair or inconvenient place of trial.”8 

				Unlike the venue statute for general federal civil litigation, which focuses on a defendant’s physical location,9 a voluntary bankruptcy petition has a body of interested parties without any named defendant. Accordingly, 28 U.S.C. § 1408 (the bankruptcy venue statute) focuses on the location of the debtor’s principal place of business, residence or location of assets. These alternatives reflect the underlying purpose of the bankruptcy venue statute: to select a forum that is most convenient for all the parties in interest and one that serves the interests of justice.10 

				In most cases, when a consumer debtor files a petition out of venue, the debtor is doing so because the chosen forum is the most convenient for the debtor and debtor’s counsel. Creditor motions to transfer venue in consumer cases are rare; most national creditors have national counsel, and there is generally little creditor participation in the majority of consumer cases. Also, for no-asset chapter 7 cases, if an objection to venue can be delayed 21-40 days after the petition date, the debtor may have already attended the meeting of creditors and reaped the intended benefit of filing out of venue.11 

				When confronted with the fact that a debtor has filed in an improper venue under § 1408, a bankruptcy judge has two choices: (1) enter an order to show cause as to why the case should not be dismissed or transferred to an appropriate venue, or (2) remain silent to ascertain whether any party in interest objects to the debtor’s choice of venue. However, consideration of those two options can be complex. 

				For starters, a bankruptcy judge has the rule-based right to independently raise the issue.12 The judge’s view of his/her role as a judicial “gatekeeper” can also vary widely. On one end of the spectrum, the judge’s role is to resolve disputes;13 on the other, the judge’s role is akin to that of a compliance officer.14 In the adjudication and administration of bankruptcy cases, there is a wide range of reasonableness between both ends of that spectrum.15

				When a judge views his/her primary role as resolving disputes framed by the parties, out-of-venue cases may generally proceed in the chosen forum unless a party in interest raises an objection. In fact, for general civil litigation, this is the preferred approach as stated in Moore’s Federal Practice: “Because a defendant may waive an objection to venue, and may do so merely by failing to object in timely fashion, the district court should not raise venue issues or dismiss for improper venue sua sponte.”16 Also, no express direction exists in the Bankruptcy Code for a bankruptcy judge to ensure that a debtor files in a proper venue; thus, the mandate that judges enforce compliance with the express Code provisions is not applicable.

				When a bankruptcy judge elects to act independently to dismiss or transfer a bankruptcy petition filed out of venue, he/she is likely interpreting existing law, making a policy decision, and/or making a determination regarding the convenience of the parties and the interests of justice that is different from that of the debtor or debtor’s counsel. More specifically, for general civil litigation, 28 U.S.C. § 1406 instructs a district court to “dismiss, or if it be in the interest of justice, transfer such case to any district or division in which it could have been brought.” 

				No parallel exists in title 28 for bankruptcy petitions. For bankruptcy petitions, there is only § 1412, which provides that a district court may transfer a case “to a district court for another district, in the interest of justice or for the convenience of the parties.” Consequently, a plain reading of statutory text leads to the conclusion that a bankruptcy court may retain a case that has been filed in an improper venue — even over a party’s objection — so long as the chosen district was in the interest of justice or for the convenience of the parties. Understood historically, however, such a plain reading is suspect.

				Former 28 U.S.C. § 1477, which was eliminated in 1984 and renumbered as § 1412, specifically allowed a bankruptcy court to retain a case filed in an improper venue for the convenience of the parties. This retention language was not carried over to § 1412, which led to a question of whether Congress intended to eliminate retention as an option for a case filed in an originally improper venue. The Bankruptcy Rules Committee attempted to fill in the gap in 1987 by amending Fed. R. Bankr. P. 1014(a)(2)17 and making a specific reference to 28 U.S.C. § 1406 in the Advisory Committee Note.18 However, 28 U.S.C. § 1406 is a positive law enacted by Congress; the Bankruptcy Rules Enabling Statute does not allow for the Bankruptcy Rules to “abridge, enlarge or modify any substantive right.”19 This led at least one bankruptcy court to opine that the Rules Committee improperly overreached its authority.20 

				Regardless of whether a court interprets Fed. R. Bankr. P. 1014(a)(2) and 28 U.S.C. § 1406 as requiring the transfer of a case commenced in an improper venue upon objection,21 both Fed. R. Bankr. P. 1014(a)(2) and § 1406 require a party’s affirmative objection to venue. A bankruptcy judge’s decision regarding venue — allowing retention by consent or requiring transfer — might be based on policy reasons. For example, some decry existing bankruptcy venue rules as allowing a debtor to choose a “venue that it believes will be most favorable to ownership, management, insiders, or lenders depending on which party exercises the most control and leverage over the decision-making process.”22 Some of these critics (1) see the allowance of venue choice as an evil, (2) propose that the burden of proving proper venue be shifted to the debtor and (3) opine that Fed. R. Bankr. P. 1014(a) “should be modified to provide that courts must verify the propriety of the debtor’s venue choice at the outset of the case or as soon as practicable.”23 

				However, given that the underlying purpose of the bankruptcy venue statutes is the selection of a location that is the most convenient forum for the parties in interest and that serves the interests of justice, a bankruptcy judge may disagree with the debtor’s chosen venue and application of those precepts.24 For example, a judge may choose to act independently to dismiss or transfer a case when an individual debtor with a residence in the Central District of California files a bankruptcy petition in the Northern District of West Virginia, but elects to remain silent when an individual debtor living in a county adjacent to the district files an out-of-venue petition.25

			

			Conclusion

				Consumer cases likely comprise the majority of out-of-venue bankruptcy petitions filed in the U.S., but they receive far less attention than publicly traded companies filing in districts that are not their principal places of business. What drives a company like General Motors to file a bankruptcy petition in the Southern District of New York instead of the Eastern District of Michigan is simply absent in the vast majority of consumer cases, where driving distance to the courthouse and traffic volume are more apt to be determining characteristics of venue choice.  abi
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			Problems in the Code

			By Emil A. Kleinhaus

			Let’s Rethink Moore v. Bay

			Amidst ongoing discussion about problems in the Bankruptcy Code, most notably by the ABI Commission to Study the Reform of Chapter 11,1 the doctrine of Moore v. Bay2 has received little attention. The case holds that when a transfer is subject to avoidance, the transfer may be avoided in its entirety and the recovery shall be shared by all unsecured creditors, including creditors who could not themselves avoid the transfer under state law. 

				Moore v. Bay leads to extraordinary results. In some cases, it allows an estate representative to unwind a transfer for the benefit of creditors who themselves funded the transfer with full knowledge of the facts. For example, in cases involving leveraged buyouts (LBOs), holders of post-LBO debt, including high-yield debt issued to finance the buyout, can share fully in recoveries from other participants in the deal. 

				Moore v. Bay has been subject to intense criticism; one scholar even called the decision “one of the most glaring misconstructions to be encountered in the history of Anglo-American law.”3 More recently, an article in the ABI Journal derided the application of the doctrine “without regard to its real-world effects.”4 Nonetheless, efforts to repeal the decision appear to be dormant; for example, the ABI Commission’s Report did not address Moore v. Bay. 

				This article proposes that § 550 of the Bankruptcy Code be amended to provide that when an estate representative challenges a transfer under § 544(b) of the Code, there is merely a rebuttable presumption that the entire transfer may be avoided and shared by all creditors. However, the defendant would be able to overcome that presumption by showing that particular creditors could not avoid the challenged transfer under applicable state law. Under this approach, the bankruptcy estate could still pursue actions under § 544(b) without identifying all creditors with viable claims. At the same time, defendants would maintain their defenses to claims of allegedly “tainted” creditors, both for their own benefit and for the benefit of “innocent” creditors whose recoveries would otherwise be diluted.

			

			State Law Background

				Outside of bankruptcy, fraudulent transfer claims belong to creditors. State law, however, places limits on who can bring a fraudulent transfer claim and for how much. First, under state law, a creditor cannot recover more than it is owed: the Uniform Fraudulent Transfer Act (UFTA) provides that when a transfer is avoidable, a creditor may not recover more than “the amount necessary to satisfy the creditor’s claim.”5

				Second, not all creditors are eligible to sue and recover. For example, under the uniform acts, only pre-transfer creditors may avoid transfers that render the debtor insolvent.6 State fraudulent transfer law also incorporates doctrines such as estoppel and ratification.7 Thus, even when creditors have standing to bring fraudulent transfer claims, those claims can be subject to defenses predicated on the creditors’ conduct or knowledge. 

				Based on principles of estoppel and ratification, numerous decisions have held that creditors who participate in or otherwise ratify a transaction may not subsequently avoid the transaction.8 As explained in a widely cited treatise, “the subsequent creditor who complains of a fraudulent conveyance should state the circumstances under which he extended credit, so as to show that, if he did so after the transfer was made, he was not aware of the fact at the time.”9 These principles have been invoked to prevent creditors that finance LBOs and other corporate transactions from themselves suing to unwind those transactions after the fact.10

				The ratification and estoppel defenses have been the subject of controversy. While some cases suggest that creditors with notice of a transaction are barred from challenging it, other cases have focused on the level of the creditor’s sophistication; still other cases have questioned the viability of the defenses in situations where the statute authorizes suits by post-transfer creditors.11 For purposes of this article, the precise scope of the state law defenses is not important; the critical point is that they are ineffectual in bankruptcy due to Moore v. Bay.

			

			Moore v. Bay Overrides State Law

				The Bankruptcy Act of 1898, which governed when Moore v. Bay was decided, did not clearly address whether (1) the trustee, in bringing an avoidance action, was limited to recovering what creditors could recover under state law, or (2) creditors not eligible to avoid a transfer under state law could share in the trustee’s recovery. Moore v. Bay, a two-paragraph decision by Justice Oliver Wendell Holmes, resolved those questions. 

				The case involved assets that were subject to a mortgage avoidable under California law by creditors with claims arising before the recording of the mortgage.12 The issue presented was whether the trustee, upon avoiding the mortgage, should distribute the proceeds to all creditors or only those with valid state law claims. The U.S. Supreme Court concluded that “[t]he rights of the trustee by subrogation are to be enforced for the benefit of the estate” and “what thus is recovered for the benefit of the estate is to be distributed in ‘dividends’ of an equal per centum on all allowed claims.”13 Although the opinion did not explicitly discuss how much could be recovered, it is widely understood to hold not only that all creditors may share in an avoidance recovery, but that the trustee can avoid entire transfers even if eligible creditors could avoid only part.14 

			

			Congressional Acquiescence

				The Bankruptcy Code, as enacted in 1978, confers broad avoidance powers. Section 544(b) provides that the trustee may avoid transfers that are “voidable under applicable law by a creditor holding an unsecured claim,” while § 548 provides that the trustee may avoid fraudulent transfers (as defined by that section) that were made within two years of the filing. Section 550(a) further provides that a trustee may recover avoidable transfers “for the benefit of the estate.”15 

				Prior to 1978, Congress was presented with various proposals to overrule Moore v. Bay. The Commission on the Bankruptcy Laws of the United States, among others, proposed to overrule the decision entirely.16 In response, Prof. Vern Countryman submitted a letter urging that Congress not overrule Moore v. Bay. Among other things, his letter argued that if Moore v. Bay were overruled, the trustee would bear the burden of “locat[ing] and identify[ing] and ... prov[ing] the amount of the claims of all creditors who could have avoided” the debtor’s transfer.17

				The record suggests that Congress adopted Prof. Countryman’s recommendation. The final Senate report proclaims that § 544(b) “gives the trustee the rights of actual unsecured creditors under applicable law to avoid transfers. It follows Moore v. Bay.”18 The fact that Congress included the phrase “for the benefit of the estate” in § 550(a) — the same phrase used by Justice Holmes — further supports this conclusion.

			

			Effects of Moore v. Bay

				Since the enactment of the Bankruptcy Code, the significance of Moore v. Bay has increased. With the advent of large-scale leveraged transactions, courts have repeatedly faced situations where estate representatives, invoking the powers of a particular creditor, have sought to unwind transactions for the benefit of creditors who would not themselves have viable claims.19 For example, in the Verizon case, which involved a challenge to a large spin-off transaction, the court — while agreeing that the creditors who financed the transaction lacked viable claims — permitted the suit to go forward because the plaintiff identified another creditor with a nominal claim.20 

				In some cases, estate representatives have also used Moore v. Bay to take advantage of rights belonging to special creditors such as the Internal Revenue Service (IRS). Under the Internal Revenue Code, the IRS has the power to invoke state fraudulent transfer law in recovering from the transferee of a taxpayer’s assets.21 In doing so, the IRS — and the IRS alone — may sue within 10 years of the relevant tax assessment.22 Against this backdrop, several bankruptcy courts have held that when the IRS has a claim, the trustee may seek to avoid transfers occurring up to 10 years before the petition date, even though private creditors are limited under state law to four (or six) years.23 

				At the same time, certain trends in fraudulent transfer law have arguably mitigated the effects of Moore v. Bay. First, the trend in the case law toward reliance on market-based evidence of value, including evidence in the form of trading prices and the conduct of sophisticated investors,24 has made it more difficult for plaintiffs to challenge transactions that had broad market support. Under these cases, even if the trustee can stand in the shoes of a marginal creditor in challenging a transfer, the willingness of other creditors to finance the transfer will itself bear on the court’s evaluation of the debtor’s financial condition, and thus on the merits of a constructive fraudulent transfer claim. 

				Second, in the Crescent case, a district court concluded that based on the language of § 550(a) directing recovery “for the benefit of the estate,” it had the discretion to apply “equitable principles” in determining the trustee’s recovery.25 Thus, the court determined that it could limit recovery on the trustee’s claim to those creditors who did not knowingly fund the dividend transaction at issue. Crescent, however, has not been tested by other courts and is open to question insofar as it interprets the language of § 550(a) (which mirrors the language used in Moore v. Bay) to permit departure from the result of Moore v. Bay. 

			

			Legislative Proposal

				The results generated by Moore v. Bay lack sound justification. Creditors who knowingly finance a risky transaction can account for their risk by adjusting interest rates and other loan terms. Unless the debtor deceived them in some way — in which case ratification and estoppel principles would not apply — such creditors have no equitable claim to the proceeds of an avoidance action. Conversely, there are many creditors, such as involuntary tort creditors, that cannot adjust for the risks of a loan. Such creditors should receive the full benefit of an avoidance action without their recoveries being diluted by distributions to other creditors. 

				While Moore v. Bay conserves estate resources and because, as Prof. Countryman notes, it spares the estate the cost of identifying creditors eligible to sue, limited benefit can be preserved without retaining the doctrine as a whole. Section 550(a) of the Bankruptcy Code permits recovery of avoidable transfer “for the benefit of the estate.” To address the Moore v. Bay problem, § 550 should be amended as follows to add a new subsection (g):

			(g)(1) In an action under section 544(b) of this title, the trustee’s recovery shall be limited to the amount recoverable by creditors entitled to avoid the transfer or obligation under applicable law, and other creditors shall not share in such recovery.

			(2) For purposes of this section, the transferee or beneficiary from whom recovery is sought bears the burden of proving that particular creditors are not entitled to avoid the transfer or obligation under applicable law.

				This amendment would curtail the effect of Moore v. Bay, but at the same time, it would impose on defendants the burden of reducing the estate’s recovery by showing that particular creditors would not be eligible under applicable law to avoid a challenged transfer. Notably, this proposed amendment would not limit recoveries under § 548 of the Bankruptcy Code, which permits avoidance of fraudulent transfers (as defined by that section) within a two-year period before bankruptcy.26 However, where the trustee invokes the state law claims of a creditor under § 544(b), the amendment would permit defendants to limit the estate’s recovery based on defenses that are well recognized under state law. Therefore, the amendment would address the worst abuses of Moore v. Bay.  abi
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			By Peter D. Russin, Jessica L. Wasserstrom and Lawrence E. Pecan

			Implications of Wholesale Adoption of UVTA Choice-of-Law Provisions

			In July 2014, the Uniform Fraudulent Transfer Act (UFTA)1 was amended and renamed the Uniform Voidable Transactions Act (UVTA). The UVTA amendments were primarily intended2 to “(i) address judicial inconsistency in applying the law; (ii) better harmonize with the Bankruptcy Code and the Uniform Commercial Code; and (iii) provide litigants with greater certainty in its application.”3 Section 10 of the UVTA seeks to resolve sometimes-difficult conflict-of-law issues in fraudulent transfer actions by directing application of the law of the location of the debtor/transferor in every fraudulent transfer case.4 

				Indeed, the intended “virtue of the rule of § 10 is that it will never be the case that more than one jurisdiction’s voidable transfer law will apply to a transaction by a given debtor.”5 While that virtue is admirable, the effect of its application cuts against the purposes of fraudulent conveyance laws. To date, the UVTA has been adopted in Georgia, Idaho, Kentucky, Minnesota, New Mexico, North Carolina and North Dakota,6 but as Hon. Paul G. Hyman of the U.S. Bankruptcy Court for the Southern District of Florida recently made clear, the potential effect of the unconditional application of the transferor’s home state fraudulent conveyance laws could lead to the application of the law of a state with no real interest in the proceeding.

				For example, in Mukamal v. Nat’l Christian Charitable Foundation (In re Palm Beach Finance Partners),7 the court considered competing summary judgment motions as to the issue of which state’s version of the UFTA applied. In Nat’l Christian, the Florida-domiciled plaintiff sued a Georgia-domiciled defendant to avoid a fraudulent transfer made by a Minnesota-domiciled nonparty transferor. The bankruptcy court’s analysis of conventional conflict-of-laws principles illustrates the potential effect of the uniform transferor-state rule, and the counterproductive consequences of applying the fraudulent conveyance law of a nonparty transferor’s state.

				Most bankruptcy courts apply the conflict-of-laws principles of the state in which the court sits.8 While some courts hold that fraudulent transfer actions sound in equity, most courts hold that fraudulent transfer actions are better framed as torts.9 In tort actions, most states follow the “significant relationships” test outlined in the Restatement (Second) of Conflict of Laws.10 This test requires consideration of the following factors set forth in § 6 of the Restatement:

			(a) the needs of the interstate and international systems,

			(b) the relevant policies of the forum,

			(c) the relevant policies of other interested states and the relative interests of those states in the determination of the particular issue,

			(d) the protection of justified expectations,

			(e) the basic policies underlying the particular field of law,

			(f) certainty, predictability and uniformity of result, and

			(g) ease in the determination and application of the law to be applied.11

			In this tort-based analysis, courts will also consider the contacts pursuant to §145 of the Restatement: the (1) place where the injury occurred; (2) place where the conduct causing the injury occurred; (3) domicile, residence, nationality, place of incorporation and place of business of the parties; and (4) place where the relationship, if any, between the parties is centered.12

				Since fraudulent transfer actions differ significantly from conventional torts, such as negligence, the application of the “most significant relationships test” is particularly difficult. Courts have consistently found that “the relevance of the § 145 contacts is significantly diminished”13 in fraudulent transfer actions “[d]ue to the nature of the facts underlying fraudulent transfer actions and the policies underlying fraudulent transfer statutes.”14 The injury is intangible and it is thus difficult to assign a location to the injury,15 but even still, the Restatement factors refer to domicile and residencies of “the parties.” Thus, taken together, these factors suggest that the domicile of the transferor, paramount in the UVTA, bears little significant relationship to a fraudulent transfer action unless the transferor itself is a party to such action.16 

				The § 6 principles instead underscore the preference for the application of the state law that best serves the interests of the parties to the litigation, which, in the case of a fraudulent transfer case, is the law that best protects creditors (which may or may not be the situs of the transferor). As such, prior to § 10 of UVTA, courts have consistently applied “the local law of that state which will best achieve the basic policy [of] protection of creditors from fraudulent transfers”17 because “the basic policy underlying all fraudulent transfer laws is the protection of creditors from fraudulent transfers.”18 

				The Nat’l Christian court, in weighing predictability and uniformity (the stated goals of the new UVTA § 10), determined that applying the law of the transferee’s state would best lead to predictable and uniform results.19 Logically, as to predictability, the situs of the transferee is preferable because “transferees would need only be well-versed in the laws of their own states”20 when deciding whether to accept transfers. Uniformity is also advanced by erring on the side of the application of the majority rule, rather than disparate exceptions enacted by several states. On the other hand, the UVTA could encourage potential debtors to position their assets in more advantageous jurisdictions, permitting them to avail themselves of the protections of that jurisdiction irrespective of where the assets are transferred to, or where the injured creditors are located.21 

				Moreover, the rigid application of the UVTA choice-of-law rule could lead to the application of a state’s law, even where a false conflict exists. Outside of the UVTA, and when faced with parties domiciled in different jurisdictions (or advocating for different laws to apply), courts must determine, before even reaching the “significant relationships” test, whether a conflict of laws truly exists.22 In fact, courts need only undertake a complete choice-of-law analysis if a true conflict actually exists.23 A false conflict exists 

			(1) where the laws of the different sovereigns are the same; 

			(2) where the laws of the different sovereigns are different but would produce the same outcome under the facts of the case; or 

			(3) when the policies of one state would be furthered by the application of its laws while the policy of the other state would not be advanced by the application of its laws.24

				In Nat’l Christian, a Georgia-domiciled defendant, being sued by a Florida-domiciled court-appointed fiduciary, sought the application of Minnesota law in order to avail itself of Minnesota’s charitable contribution exception (similar to 11 U.S.C. § 548(a)(2)), which, unlike the charitable-contribution exceptions of the other states with an actual interest in the proceeding, was retroactive.25 While the transferor had been a Minnesota corporation, it was not a party to the litigation, as the plaintiff had sued the transferee in his capacity as a creditor of the transferor, the right of which is conferred on creditors under every states’ version of the UFTA (and has not been changed under UVTA). 

				The Nat’l Christian court determined that the charitable-contribution exception at issue was a “loss distribution” rule.26 Unlike “conduct regulation” rules, loss-distribution rules “prescribe how liability is to be apportioned in a legal action, such as a limitation on damages.”27 As such, legislative exceptions to fraudulent conveyance laws, which are among the most likely to result in a choice-of-law dispute, are questions of applicability of loss-distribution rules. However, seeking to enforce a fraudulent transfer exception enacted in a state in which neither the plaintiff nor defendant is located leads to a false conflict because “a limit on recovery should not be applied when there is no domiciliary defendant because it advances no policy behind the limitation.”28 

				The Nat’l Christian court concluded that because the defendant had no connection to Minnesota, “Minnesota’s policy of limiting the fraudulent transfer liability of certain defendants would not be furthered by application of Minnesota’s Charitable Contribution Exception.”29 That is, Minnesota, in enacting its charitable contribution exception, could only legitimately have sought to protect its own in-state transferees. It would have no interest in protecting foreign transferees like The National Christian Foundation, which was located in Georgia. Thus, Minnesota had no true interest in the matter. 

				However, despite Minnesota’s lack of a true interest in the action, the court in Nat’l Christian would likely have been obligated to apply Minnesota law had Florida enacted § 10 of the UVTA.30 Thus, Florida’s fraudulent conveyance laws, enacted principally to redress harm to Florida creditors, would be subject to the policy objectives of a foreign legislature with no interest in protecting the actual parties to the litigation: a trustee in Florida vs. a transferee in Georgia. A rider to the UVTA offered by the Uniform Law Commission of the National Conference of Commissioners on Uniform State Laws explains that “the [UVTA] resolves ... choice-of-law questions by providing a straightforward solution for transaction parties and courts to apply uniformly. Clarifying these rules will reduce transaction and litigation costs and conserve court resources.” As such, the alleged benefit of the UVTA is to provide greater predictability and conservation of costs to the very people and entities who would enter into the alleged fraudulent transfer transaction.31 However, the purpose of fraudulent transfer laws is the protection of creditors — not the parties to the transaction. The benefits conferred on them by this provision also cost state legislatures the discretion to adopt their own limitations on redress of injuries to creditors domiciled in their own state.

				The implications of the UVTA rule are far-reaching, particularly as it relates to the standing conferred on creditors of the debtor to bring fraudulent transfer actions. Creditors (and their lawyers), who often are the only parties with the resources to pursue potential fraudulent transfer claims, will need to be keenly aware of the different fraudulent conveyance statutes of limitations for transfers32 by debtors in various states against which such creditors have a claim, irrespective of the governing law between the creditors and those debtors. Since only seven states have enacted the UVTA, it is likely that an enacting state may apply a foreign state’s law (to the detriment of its own creditors) for a transfer by an out-of-state debtor, while a transfer made in-state may not be afforded the same treatment by the 44 jurisdictions that have not enacted it.

				State legislatures should use this opportunity to improve, rather than displace, the “most significant relationships” test in fraudulent conveyance actions. Instead of codifying the UVTA’s concrete rule (and its unintended results), a more flexible approach could improve predictability without sacrificing states’ interests in protecting their own creditors. That is, states could still adopt a rule applying the substantive state law of the transferor’s domicile, but apply the statute of limitations and loss-distribution rules of the transferor’s state only to the extent that such statute of limitations were longer, or loss-distribution rule less restrictive, than that of the creditor’s domicile. 

				These changes may seem more difficult to apply in practice, but they would discourage law-shopping and fraudulent conveyances themselves. “Choice-of-law rules, among other things, should seek to further harmonious relations between states and to facilitate commercial intercourse between them.”33 The UVTA’s choice-of-law provision has the opposite effect, so states should be cautious in adopting it. To do otherwise will potentially divest a state’s domiciliary creditors of fraudulent transfer remedies, which can chill commercial transactions.  abi
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			By Brian L. Shaw, David R. Doyle and Devoy Dubuque

			Harsh Realities at Intersection of UCC and Bankruptcy Code

			A recent decision from the Seventh Circuit again emphasizes the importance of avoiding errors when it comes to drafting secured loan documents, as reformation of those documents, which may be readily available to correct mistakes under state law outside bankruptcy, is an ineffective remedy as to a trustee in bankruptcy. The mistake at issue in State Bank of Toulon v. Covey (In re Duckworth) appeared to be a relatively small one: The security agreement referred to the date of the promissory note as Dec. 13 instead of the correct date, Dec. 15.1 However, when a chapter 7 trustee challenged the validity of the lien based on this arguably harmless error, the Seventh Circuit sided with the trustee and held that reformation was no longer an option2 and that the security agreement must be enforced “according to its terms.”3 To reach its conclusion, the Seventh Circuit relied on (1) the policy of the Uniform Commercial Code (UCC) of protecting creditors by ensuring that they have sufficient notice of a prior lender’s lien, and (2) the trustee’s position on the petition date as a hypothetical judicial lien creditor under § 544(a).4 

			

			Background

				In this case, the borrower, David Duckworth, had a series of loans with the State Bank of Toulon.5 The bank lent the borrower approximately $1.1 million pursuant to a secured promissory note dated Dec. 15, 2008.6 The related security agreement granted the bank a security interest to secure “the Indebtedness,” which the security agreement defined as “the indebtedness evidenced by the Note or Related Documents.”7 However, the security agreement included a small but “critical mistake”: It defined “note” as the “note executed by David Duckworth in the principal amount of $__________ dated December 13, 2008,” whereas the actual promissory note was dated Dec. 15, 2008.8 Similarly, the term “related documents” referred to documents executed in connection with the Dec. 13 “note.”9 

				The borrower filed a chapter 7 case in the Central District of Illinois, and Charles E. Covey was appointed chapter 7 trustee.10 The State Bank of Toulon filed two adversary proceedings against the chapter 7 trustee to determine the validity of the lien created by the security agreement in various collateral that had been liquidated after the bankruptcy filing.11 The chapter 7 trustee filed counterclaims in both adversary proceedings seeking a declaratory judgment that the lien was invalid and to avoid the bank’s security interest pursuant to 11 U.S.C. §§ 544 and 551.12 Both parties moved for summary judgment in each of the adversary proceedings.13 

			

			The Bankruptcy Court’s Opinions

				The bankruptcy court agreed with the bank that despite the “clerical error,” the security agreement remained effective to secure the promissory note, and the bankruptcy court entered summary judgment for the bank on that issue.14 In its decision, the bankruptcy court noted that the standard for enforceability of a security agreement against a debtor and third parties is set forth in UCC § 9-203,15 which provides, in pertinent part, that

			[a] security agreement is enforceable against the debtor and third parties ... only if:

			(1) value has been given; 

			(2) the debtor has rights in the collateral ...; and

			(3) one of the following conditions is met: ... the debtor has authenticated a security agreement that provides a description of the collateral.

				Accordingly, the bankruptcy court held that “[o]nce those conditions are met, the issue of enforceability is resolved.”16 Thus, it was irrelevant that the security agreement failed to properly describe the promissory note (i.e., the debt), because UCC § 9-203 “does not regulate the description of the value” provided by the lender.17

				In contrast to the bank’s arguments and the bankruptcy court’s reasoning, the chapter 7 trustee had argued that UCC § 9-201(a) required the court to enforce the security agreement according to its terms.18 Section 9-201(a) provides that “a security agreement is effective according to its terms between the parties ... and against creditors.” However, the bankruptcy court disagreed with the chapter 7 trustee, noting that under Illinois law, parol evidence can be used in a dispute between third parties to a contract.19 The bank could thus use parol evidence against the chapter 7 trustee to interpret the security agreement.20 As such, the bankruptcy court concluded that “[a]ll of the evidence in the record,” including testimony from the bank’s loan officer and the borrower, showed that the parties intended the security agreement to secure the promissory note.21 The chapter 7 trustee appealed the judgments in both adversary proceedings to the district court, which affirmed,22 and then subsequently appealed the district court decisions to the Seventh Circuit Court of Appeals.23 

			

			The Seventh Circuit’s Ruling

				The Seventh Circuit, in an opinion written by Hon. David Hamilton, reversed the bankruptcy court’s decisions.24 The Seventh Circuit first held that the security agreement was not ambiguous25 and granted the bank a security interest to secure the “Note or Related Documents.”26 The definition of “note” in the security agreement “refers clearly to a December 13 promissory note that never existed.”27 Similarly, the agreement’s defined term “related documents” was circular and referred back to the nonexistent Dec. 13 promissory note.28 The security agreement thus clearly described a specific promissory note, albeit a fictional one. 

				The Seventh Circuit conceded that parol evidence showed that the parties intended to secure the debt under the Dec. 15 promissory note.29 The evidence “makes [it] clear that the bank made a mistake in preparing the security agreement.”30 As against the borrower, the bank could also likely obtain reformation of the security agreement to correct the mistaken date using parol evidence.31 

				However, the Seventh Circuit held that parol evidence could not be used to obtain reformation against the chapter 7 trustee because “a bankruptcy trustee is in a different position” than a borrower.32 Section 544(a)(1) of the Bankruptcy Code places the trustee in the position of a hypothetical judicial lien creditor who may “void a security interest because of defects that need not have misled, or even have been capable of misleading, anyone.”33 

				The Seventh Circuit further held that the security agreement, as written, could not be enforced against a hypothetical judicial lien creditor using parol evidence.34 “Such a creditor would be entitled to rely on the text of a security agreement, despite extrinsic evidence that could be used between the original parties to correct the mistaken identification of the debt to be secured.”35 The court relied on the reasoning in two circuit level opinions: In re Martin Grinding36 and Safe Deposit Bank and Co. v. Berman.37 

				In Martin Grinding, the bank’s security agreement failed to list inventory and accounts receivable as collateral.38 On the other hand, the bank’s recorded financing statement included those items as collateral.39 After the debtor filed a chapter 11 case, the bank filed an adversary proceeding to determine the extent of its lien in the inventory and accounts receivable.40 The bankruptcy court dismissed the complaint for failure to state a claim, refusing to consider parol evidence that the parties intended to secure the loan with the inventory and accounts receivable.41 Both the district court and Seventh Circuit affirmed.42 “Since the security agreement is unambiguous on its face, neither the financing statement, nor the other loan documents can expand the ... security interest beyond that stated in the security agreement.”43

				Expounding on Martin Grinding, the Seventh Circuit explained that the result in that case “allows later lenders to rely on the face of an unambiguous security agreement, without having to worry that a prior lender might offer parol evidence ... to understand the later lender’s security interest.”44 Therefore, although the application of the rule “works ... contrary to the parties’ intentions in particular cases, it reduces the cost and uncertainty of secured transactions generally.”45 

				The bank tried to distinguish Martin Grinding as involving a description of collateral, which UCC § 9-203 expressly requires, rather than a description of the debt to be secured, which the UCC does not expressly require.46 The Seventh Circuit disagreed, finding the holding and reasoning in the First Circuit’s Berman decision persuasive.47

				In Berman, the debtor entered into a series of secured promissory notes in favor of the lender, but only entered into a security agreement that referred to the initial promissory note.48 By the time of the debtor’s bankruptcy filing, that first promissory note had been paid in full.49 The bankruptcy and district courts refused to consider parol evidence of the parties’ intent to also secure future indebtedness owed by the debtor to the lender without the inclusion of a specific “dragnet” provision, or other reference to the subsequent promissory notes, in the security agreement.50 The First Circuit affirmed, explaining that “[i]f security agreements, which, on their face, served as collateral for specific loans, could be converted into open-ended security agreements for future liabilities ... much needless uncertainty would be introduced into modern commercial law.”51 However, the First Circuit did note that if the security agreement had contained the missing “dragnet” provision (a common provision in most commercial security agreements), there would not have been an issue.52 The Seventh Circuit found Berman indistinguishable from the case before it — because in both “the lender made a mistake and failed to ensure that the security agreement properly identified the debt to be secured.”53 

				Finally, the Seventh Circuit disagreed with the bankruptcy court’s holding that the bank needed merely to comply with UCC § 9-203 to have an enforceable security interest.54 The Seventh Circuit cited UCC § 9-201(a), which requires a security agreement be “enforced as written.”55 Compliance with UCC § 9-203 is a necessary condition for the enforcement of a security interest, but it will not prevent a court from enforcing a security agreement “according to its terms” pursuant to UCC § 9-201(a). “Section 9-203 sets out the minimum requirements that must be satisfied to enforce a security interest. It does not provide a mechanism for rescuing a lender from its mistakes in drafting a security agreement.”56 

			

			Conclusion

				Although grounded in the text of the UCC, strong policy considerations seem to underlie much of the Seventh Circuit’s draconian — but understandable — decision in Duckworth. “Later creditors and bankruptcy trustees are entitled to treat an unambiguous security agreement as meaning what [the documents say], even if the original parties have made a mistake in expressing their intentions.”57 The bank may have avoided this situation entirely if the security agreement had included a “dragnet” clause that secured all other indebtedness between the parties. Courts have also held this analysis to be applicable to debtors in possession (DIPs), despite the appearance of inequity in allowing a DIP to benefit because of its own mistake.58 In any event, the opinion is a sobering reminder for drafting counsel to carefully review loan documents to ensure their perfection before execution. The case may also encourage chapter 7 trustees to scour loan documents for “nits” that may unravel an otherwise-perfected security interest.  abi
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			Last in Line

			By Kailey Grant, Katherine Yonover and Scott Zimmerman1

			Cracking the Crawford Code

			Treatment of Time-Barred Claims in Bankruptcy Proceedings

			Last year, the Eleventh Circuit in Crawford v. LVNV Funding LLC held that the filing of a proof of claim based on a debt for which the statute of limitations has passed is a violation of the Fair Debt Collection Practices Act (FDCPA).2 In Crawford, the plaintiff owed more than $2,000 to a furniture company. The statute of limitations for the enforcement of that debt expired in 2004. Nevertheless, LVNV Funding LLC filed a proof of claim to collect the debt and was subsequently held to be in violation of the FDCPA.3

				As previously noted in an ABI Journal article,4 Crawford is noteworthy because it “created a split among the circuits by being the only one to rule that merely filing a proof of claim for a time-barred debt was an FDCPA violation,”5 and in doing so confronted the “discreet subset of bankruptcy claimants ... defined by the FDCPA as ‘debt collectors’”6 with the potential for FDCPA liability.

				Since Crawford, in the absence of guidance by other circuit courts or the U.S. Supreme Court, many district and bankruptcy courts have addressed the issue of whether the pursuit of time-barred debts in bankruptcy proceedings violates the FDCPA. This article examines the lower-court decisions addressing that issue, with particular attention given to the underlying policy reasons for the divergent outcomes.7 The analysis will illuminate why the filing of a time-barred proof of claim should be treated as a violation of the FDCPA, even in the context of bankruptcy. In addition, this article provides guidance on how practitioners should operate in a post-Crawford world.

			

			FDCPA Background

				The FDCPA was enacted in 1996 “to eliminate abusive debt-collection practices by debt collectors, to [e]nsure that those debt collectors who refrain from using abusive debt-collection practices are not completely disadvantaged, and to promote consistent State action to protect consumers against debt-collection abuses.”8 The FDCPA prohibits debt collectors from using “any false, deceptive, or misleading representation or means in connection with the collection of any debt.”9 This includes making “false representation of the character, amount, or legal status of any debt,” “threat[ening] to take any action that cannot be legally taken or that is not intended to be taken,” and “fail[ing] to communicate that a disputed debt is disputed.”10

			

			Courts Adopting Crawford Position 

				One line of cases adopts the Crawford position that the filing of a time-barred proof of claim to collect debt after the statute of limitations period has expired is a violation of the FDCPA.11 Courts following Crawford are primarily concerned with unsophisticated consumers being deceived by creditors. The risk of deception is particularly dire for pro se debtors who do not have access to legal counsel.

				The Crawford court recognized the following arguments: (1) it is unlikely that unsophisticated consumers are aware of the option to file an objection to proofs of claim;12 (2) unsophisticated consumers are more likely to comply with proofs of claim rather than expend the time and resources necessary to contest them;13 and (3) the lapse of time makes it difficult for unsophisticated consumers to defend against time-barred claims.14 Courts following Crawford generally invoke at least one of these policy arguments.15 

				For example, Patrick v. Pyod adopted the first argument from Crawford.16 In this case, the court explained that while a chapter 13 debtor or trustee has the opportunity to object to a proof of claim, an unsophisticated debtor may not be aware of this option.17 If an objection is not made, then the time-barred claim would be automatically allowed against the debtor as a result of the Bankruptcy Code’s automatic allowance provision.18 The court also recognized that the filing of a time-barred proof of claim in a bankruptcy proceeding could give a debtor the incorrect impression that the creditor has the ability to legally enforce repayment of the debt owed.19 Therefore, the Patrick court agreed with Crawford and held that the filing of a time-barred proof of claim is “unfair,” “unconscionable,” “deceptive” and “misleading” within the scope of §§ 1692e and 1692f.20 Another district court case, Reed v. LVNV Funding LLC, adopted Crawford’s second argument that even if the unsophisticated consumer is aware of the option to make an objection, filing any objection requires expending unnecessary time and resources.21 

			

			Courts Disagreeing with Crawford

				In contrast, there is a long line of lower-court decisions that disagree with Crawford and find that filing a time-barred proof of claim in bankruptcy is not a violation of the FDCPA.22 One bankruptcy case, In re Murff, disagreed with Patrick’s analysis.23 Murff provided three separate rationales as to why the bankruptcy claims process does not raise the same concerns as collection actions and therefore does not implicate FDCPA liability. 

				First, the court asserts that debtors are not the only participants in bankruptcy proceedings and that they have the benefit of a trustee who has a fiduciary duty to examine proofs of claim and object to anything improper.24 Furthermore, the court alleges that debtors in bankruptcy actions generally have less at stake than defendants in collection actions.25 For example, if a time-barred claim is allowed in a bankruptcy proceeding, the creditors are the ones who are harmed in actuality rather than the debtor because the creditors will receive a lower pro rata distribution.26 Finally, the court claims that debtors in bankruptcy proceedings are more likely to have the benefit of counsel than defendants in collection actions.27 The court alleges that this is due to the fact that defendants in collection actions must retain counsel specifically to defend the action, whereas debtors have likely been represented from the inception of the proceedings.28

				In addition, a recent bankruptcy opinion, In re Perkins, expressly declines to follow Crawford’s holding and emphasizes several policy reasons for doing so.29 The Perkins court focused mainly on the differences that exist between collection actions and bankruptcy proceedings, and the protections that the Bankruptcy Code offers debtors, which the court asserted would dilute or eliminate the concerns raised by Crawford. First, the court highlighted the fact that the debtor was the defendant in a collection action and, therefore, had to assert the statute of limitations of defense.30 Similar to Murff, the court emphasized the debtor’s benefit of likely having access to counsel and a trustee in bankruptcy proceedings, which allows for oversight.31 Second, debtors have the benefit of an automatic stay in bankruptcy, which the court maintains “provides a structured means by which to review and object to claims asserted by debt collectors.”32 Due to these alleged protections offered by the Bankruptcy Code, the Perkins court held that filing a stale proof of claim is not “unfair, unconscionable, misleading or deceptive conduct” as required to state a claim under the FDCPA.33

			 

			Special Problems of Pro Se Debtors

				The policy arguments against Crawford are mostly predicated on the assumption that the debtor has access to counsel. However, this is not always the case, and these arguments are inapplicable to a growing population of debtors who are most vulnerable to the filing of these time-barred claims: pro se debtors. From 2005-11, the Administrative Office of U.S. Courts conducted a study of bankruptcy filings that highlighted a concerning trend.34 During a five-year period, bankruptcy debtors with legal representation increased 98 percent, while pro se filings increased a dramatic 187 percent over the same time period.35 

				The alleged protections available in the Bankruptcy Code, as highlighted by Perkins, are insufficient to protect this growing population of pro se debtors. As explained in Crawford, unsophisticated pro se debtors are often unaware of the option to object to time-barred claims.36 Even if a pro se debtor is aware of the opportunity to object, objecting to time-barred claims is costly and time-consuming, and can be difficult to defend.37 

				Even disregarding the vulnerability of pro se debtors, the Crawford approach is also preferable from a fundamental fairness standpoint. As noted in Patrick, the FDCPA claims are necessary to prevent creditors from using “the bankruptcy system to collect upon a debt, which it cannot use other legal means to collect.”38 Were it not for FDCPA actions, bankruptcy proceedings would provide creditors with a means to circumvent state statutes of limitations on debt collection. Furthermore, the Crawford position favors creditors who file proofs of claim for which the statute of limitations has not run. Unless FDCPA actions are allowed, additional creditors would be able to file proofs of claim, thereby reducing the pro rata share of the bankruptcy estate to which creditors who have complied with the applicable statute of limitations would otherwise be entitled. Whereas the Murff court seemed to suggest that this adverse effect to creditors was a reason not to allow FDCPA actions,39 it is logical that the more timely creditors be treated preferentially in bankruptcy proceedings. 

			

			Takeaway: Tap Brakes Before Filing PoC

				The law surrounding time-barred proofs of claim is far from settled and likely to change. Several cases within the same circuits — and even the same districts — have come out on opposite sides of this issue.40 Thus, it is ripe for appellate review and in fact, appeals are currently pending in the Third and Seventh Circuits.41 

				In light of the discord surrounding this issue, legal practitioners should err on the side of caution and operate as if the filing of a time-barred proof of claim would constitute a violation of the FDCPA. The risk of being subject to FDCPA liability is significant enough that practitioners should proceed as if Crawford’s holding applies regardless of jurisdiction. Although the U.S. Supreme Court denied the petition for certiorari in Crawford,42 the unfolding legal landscape characterized by conflicting opinions across and within jurisdictions signifies that this issue warrants Supreme Court guidance.  abi
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			Bankruptcy by the Numbers

			By Ed Flynn

			Chapter 12: Outcomes for Family Farmers and Fishermen

			Chapter 12 has been available to family farmers for nearly 30 years, and to family fishermen for nearly 10 years. This article provides an analysis of the available data on chapter 12 cases. Data from three government databases is included, as well as data from a March 2004 Department of Agriculture report. Each source has its limitations, but together they shed light on the chapter 12 experience.

			

			The Databases

			AOUSC 

				The Administrative Office of the U.S. Courts (AOUSC)1 compiles the official case filing figures by district, state and time period. This includes all cases filed under chapter 12, but does not include cases converted into chapter 12 after being filed under another chapter. 

			

			PACER

				Public Access to Court Electronic Records (PACER)2 is a source of limited data on case outcomes and the time interval from filing to closing.3 This data includes all cases that were closed in chapter 12 or are currently pending in chapter 12, regardless of the chapter at the time of filing. It does not include any cases that have been converted from chapter 12 to another chapter, and for a number of judicial districts the data does not go back to 1986 when chapter 12 was first instituted. PACER has data on about two-thirds of all chapter 12 cases filed since 1986. 

			

			EOUST

				For the last six years, the Executive Office for U.S. Trustees (EOUST)4 has reported information on the outcomes of cases closed each year, along with the total payments made in cases that were open during the year. This data includes cases assigned to standing chapter 12 trustees. U.S. Trustees have appointed about 40 standing chapter 12 trustees, a majority of whom also served as chapter 13 trustees. About one-third of chapter 12 cases are assigned on an ad hoc basis and are not included. Also, the EOUST data does not include chapter 12 cases filed in Alabama and North Carolina, which are served by bankruptcy administrators, rather than trustees. While very helpful, this data covers only a small fraction of all chapter 12 cases ever filed.

			

			USDA

				In March 2004, the U.S. Department of Agriculture (USDA)5 published a report on farmer bankruptcies. This report (and others written by these two authors) contains a great deal of information on a variety of topics, such as the legislative history of chapter 12, the differences between chapter 12 and other Bankruptcy Code chapters, filings by farmers prior to chapter 12, and data on chapter 12 cases filed from 1986-2002.

			

			Brief Background

				Chapter 12 was added to the Bankruptcy Code by the Bankruptcy Judges, U.S. Trustees and Family Farmer Bankruptcy Act of 1986, which went into effect on Nov. 26, 1986. Chapter 12 initially had an expiration date of Oct. 1, 1993, which was later extended to October 1998. Between 1998-2005, chapter 12 lapsed and was renewed on a number of occasions. The Bankruptcy Abuse Prevention and Consumer Protection Act of 2005 (BAPCPA), which became effective on Oct. 17, 2005, made chapter 12 permanent and also extended eligibility to family fishermen.6

				Family farmers and family fishermen are defined in 11 U.S.C. § 101(18) and (19A). The three main qualifications are as follows: (1) The debt limit for farmers is about $4 million and $1.9 million for fishermen; (2) more than 50 percent of income must come from a farming or fishing operation; and (3) total debts (excluding home mortgages) must be at least 80 percent from a farming operation or 50 percent from a fishing operation.

			

			Filing Statistics

				More than 28,000 chapter 12 cases have been filed to date,7 as shown in Chart 1. In 1987, the first full calendar year for chapter 12, more than 6,000 cases were filed.8 Although chapter 12 filings fell by two-thirds in 1988, filings that year were still the second-highest ever. Since 2000, chapter 12 filings have averaged less than 450 per year.

			

			Filings by State

				The six leading states for chapter 12 filings have been Nebraska (1,967), Texas (1,659), California (1,373), Louisiana (1,262), Illinois (1,210) and Georgia (1,175), as shown in Chart 2. Debtors in these states have accounted for nearly one-third of all chapter 12 filings. Since BAPCPA, the leading states for chapter 12 have been California (353), Georgia (289), Wisconsin (244), Puerto Rico (223), Florida (210) and Texas (204). 

			

			Filings Relative to the Number of Farms

				There is no reliable way to quantify the percentage of family farmers that have used chapter 12 because there are no accurate statistics on the number of farmers that meet the Bankruptcy Code’s definition of a “family farmer,” and there is no precise count of the number of family fishermen that utilize chapter 12. The USDA reports that the total number of farms has been fairly stable since 1986, numbering between 2 million and 2.2 million nearly every year.9 However, the owners of many of these farms may not be eligible for chapter 12.10 Nevertheless, excluding family fishermen and repeat filings, there has been about one chapter 12 filing for every 100 farms in the U.S. to date, and the filing rate for eligible farmers is substantially higher. 

			

			Family Fishermen

				BAPCPA extended chapter 12 eligibility to family fishermen, but there are no separate statistics on family fishermen vs. family farmers. However, two indirect sources indicate that a portion of chapter 12 cases involve family fishermen. 

				The first indicator comes from chapter 12 filing patterns in coastal areas. Chapter 12 filings have been down overall since BAPCPA (filings between 2006-14 were about 26 percent below filings from 1996-2004). However, in judicial districts that border an ocean or the Gulf of Mexico, chapter 12 filings have been up 35.4 percent post-BAPCPA. In judicial districts that do not border either the Gulf of Mexico or an ocean, chapter 12 filings are down 39.6 percent. 

				A second indicator comes from the names of chapter 12 debtors from the Gulf Coast judicial districts. Many fishermen along the Gulf Coast are Vietnamese.11 The two most common surnames in Vietnam are Nguyen and Tran (nearly one-half the entire population).12 Before BAPCPA, only one chapter 12 debtor from the Gulf Coast out of 1,186 listed in PACER was named Nguyen or Tran. After BAPCPA, 33 of 184 (17.9 percent) chapter 12 debtors in Gulf Coast districts had this surname.13 

			

			Outcomes

				The EOUST database shows the outcomes for the 1,809 cases in its database that were closed in Fiscal Years 2009-14, as shown in Chart 3. The USDA reported data on case outcomes for cases filed during the early years of chapter 12. However, it is not directly comparable to the EOUST data because it was based on the year of the filing rather than the closing, and some cases were still open or the outcome was unknown when the report was prepared. 

				The USDA reported that the discharge rate was about 51 percent for cases filed in 1986-87, and 38 percent for cases filed from 1988-94. Dismissal rates were about 27 percent for the earlier cases and 43 percent for the later cases. Conversions were 15-16 percent throughout the period. (The USDA also reported that 4-6 percent of these cases during this period had unknown outcomes.)14

			

			Filing to Disposition Time

				PACER lists data on the interval from filing to disposition for discharged and dismissed cases (but not for converted cases). Cases resulting in a discharge were pending for an average of 5.02 years, with a median of 4.76 years. Dismissed cases had lasted an average of 2.04 years, with a median of 1.38 years.

			

			Payments to Creditors

				The sole government source of data on payments made in chapter 12 cases is the EOUST. Their reports cover payments made from FY 2009 to FY 2014 in chapter 12 cases that have been assigned to standing chapter 12 trustees. Over the six-year period, the standing trustees reported disbursing the following:

			• $147.9 million to secured creditors;

			• $7.1 million to priority creditors;

			• $21.1 million to general unsecured creditors;

			• $15.8 million in trustee salaries and expenses; and

			• $8.1 million to debtor’s attorneys.

				Annually, disbursements average $33.3 million per year in the cases in the EOUST database. However, nearly 40 percent of chapter 12 cases are not covered by the EOUST reports (these are cases not assigned to a standing chapter 12 trustee and cases filed in North Carolina and Alabama). Therefore, the total annual disbursements in chapter 12 cases nationwide is estimated to be about $50 million to $60 million.

			

			Repeat Filings

				Of the 3,935 post-BAPCPA chapter 12 debtors listed in PACER, 446 (11.3 percent) had filed at least one prior chapter 12 case. (Nearly all of the prior cases had been dismissed.) The refiling rate for chapter 13 filings has been about 28 percent in recent years, but this figure is not directly comparable because it includes debtors whose prior case was in another chapter.

			

			Confirmation Rate

				The EOUST data shows that about 35 percent of chapter 12 cases closed during the past six years had completed plans. The confirmation rate would have been substantially higher than this because many chapter 12 plans are not completed. However, there is no data available on the number of failed plans. For comparison purposes, the author has previously estimated the confirmation rate to be about 70 percent for chapter 13 cases,15 and in the 30-40 percent range for chapter 11 cases.16

			

			Comparison to Chapter 13 Cases

				EOUST data17 indicates that case outcomes are quite similar for chapter 12 and chapter 13 cases, as shown in the table. About 35 percent of each chapter results in a completed plan, and about one-half of cases are dismissed. The main difference in distributions between the two chapters is that nearly three-quarters of total distributions in chapter 12 cases are made to secured creditors, while secured creditors receive only a little more than one-half of distributions made in chapter 13 cases. Priority and general unsecured creditors receive a much smaller proportion of the total distributions in chapter 12 cases compared to chapter 13 cases.

			

			Conclusion

				There are no precise figures available for most key aspects of chapter 12 cases, but the available data does show the following:

			• filings nationwide have been fairly low (under 30,000 since 1986, and below 1,000 each year since 1997);

			• the plan-completion rate for chapter 12 cases is currently around 35 percent (about the same as for chapter 13 cases); 

			• cases with completed plans required about five years from filing to disposition;

			• approximately $50 million to $60 million is disbursed each year in chapter 12 cases; 

			• nearly three-quarters of funds collected by chapter 12 trustees are paid to secured creditors;

			• a small portion of chapter 12 cases (perhaps 100 per year) are filed by family fishermen; and

			• one in nine debtors has had a prior chapter 12 filing.  abi

			Ed Flynn is a consultant with ABI and serves as a coordinating editor for the ABI Journal. He previously worked for more than 30 years at the Executive Office for U.S. Trustees and the Administrative Office of the U.S. Courts.
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					1	See “Caseload Statistics Data Tables,” U.S. Courts, available at uscourts.gov/statistics-reports/caseload-statistics-data-tables (unless otherwise indicated, all links in this article were last visited on June 26, 2015).

				

				
					2	See PACER’s website, available at pacer.gov.

				

				
					3	More detailed case-by-case data is available in PACER, but it would be prohibitively time-consuming and expensive to obtain.

				

				
					4	See “Chapter 12 Trustee Data and Statistics,” U.S. Department of Justice, available at justice.gov/ust/private-trustee-data-statistics/chapter-12-trustee-data-and-statistics.

				

				
					5	See Jerome M. Stam and Bruce L. Dixon, “Farmer Bankruptcies and Farm Exits in the United States, 1899-2002,” USDA Economic Research Service, Agriculture Information Bulletin No. 788 (March 2004), available at www.ers.usda.gov/media/479214/aib788_1_.pdf.

				

				
					6	For a more detailed fact sheet on chapter 12, see “Chapter 12 — Bankruptcy Basics,” AOUSC, available at uscourts.gov/services-forms/bankruptcy/bankruptcy-basics/chapter-12-bankruptcy-basics.

				

				
					7	During the same period, about 32.8 million total bankruptcy cases were filed. Since its inception, chapter 12 has accounted for less than 1 in 1,000 case filings. See abi-org.s3.amazonaws.com/Newsroom/Bankruptcy_Statistics/Total-Business-Consumer1980-2013.pdf.

				

				
					8	Chapter 11 filings dropped by nearly 5,000 between 1986-87, the same year that about 6,000 chapter 12 cases were filed. See The 2015 Bankruptcy Yearbook and Almanac, p. 3 (New Generation Research Inc.), available for purchase at abi.org/bookstore (ABI members receive a 50 percent discount off the standard price).

				

				
					9	For data on the number of farms each year prior to 2003, see USDA Report, Appendix Table 1. See Stam and Dixon, n.5. For data on the number of farms for 2003 and later, see “Farms and Land in Farms,” USDA Economics, Statistics and Market Information System, available at usda.mannlib.cornell.edu/MannUsda/viewDocumentInfo.do?documentID=1259.

				

				
					10	Statistics compiled by the USDA show that more than 70 percent of total farms are owned by people whose primary occupation is not farming or are owned by retirees or are very small operations. See “Ag 101: Demographics,” U.S. Environmental Protection Agency, available at epa.gov/oecaagct/ag101/demographics.html.

				

				
					11	See Jamie Bounds, “Vietnamese in Mississippi,” Mississippi History Now (posted June 2011), available at mshistorynow.mdah.state.ms.us/articles/372/vietnamese-in-mississippi.

				

				
					12	See “List of most common surnames in Asia,” Wikipedia, available at https://en.wikipedia.org/wiki/List_of_most_common_surnames_in_Asia.

				

				
					13	In fact, between 2006-08, “Nguyen” was the most common surname of all chapter 12 debtors nationwide, accounting for about 1 in 39 cases listed in PACER. “Smith” was the second-most common surname, accounting for 1 in 69 cases.

				

				
					14	See USDA Report, p. 18, Table 3. See Stam and Dixon, n.5. 

				

				
					15	See Ed Flynn, “Chapter 13 Case Outcomes by State,” XXXIII ABI Journal 8, 40-41, 76-78, August 2014, available at abi.org/abi-journal.

				

				
					16	See Ed Flynn and Phil Crewson, “Chapter 11 Filing Trends in History and Today,” XXVIII ABI Journal 4, 14, 64-65, May 2009, available at abi.org/abi-journal.

				

				
					17	These comparisons were made based on analyses of two databases of vastly different size. About 2 million chapter 13 cases were closed during the six-year period, compared to less than 2,000 chapter 12 cases. More than $38 billion was disbursed in chapter 13, compared to about $200 million in the chapter 12 cases.

				

			

		

	
		
			Feature

			By Robert V. Schaller

			Proof of Claim Filing Deadline Applies to Secured Creditors

			In a ruling of first impression at the circuit court level, the U.S. Court of Appeals for the Seventh Circuit in In re Pajian1 held that the proof-of-claim filing deadline under Fed. R. Bankr. P. 3002(c) applies to all claims, including those of secured creditors. This ruling rocked the conventional thinking2 of both the debtor and creditor bar that a secured creditor need not file a proof of claim as long as that creditor’s claim was included in the proposed chapter 13 plan prior to confirmation.3 This ruling could provide a strategic advantage to a debtor’s efforts to confirm a more favorable plan.

			

			Creditor Wrongly Relied Upon Unconfirmed Plan Terms

				As is often the case, the Pajian debtor suffered significant financial hardship pre-petition. A secured creditor was on the cusp of foreclosing on the debtor’s commercial property when the debtor stayed the sale by filing for chapter 13 relief. The debtor’s plan filed prior to the proof-of-claim deadline offered to pay the secured creditor the monthly post-petition mortgage payment required by the mortgage note, plus an amount that was equal to what the debtor believed was the pre-petition mortgage arrearage in accordance with § 1322(b)(5).4

				Subsequently, the proof-of-claim deadline passed without the secured creditor filing a claim or objecting to the plan. At the same time, the debtor discovered that the true amount of the pre-petition mortgage arrearage was vastly greater than originally estimated and substantially greater than the debtor could afford to repay over the 60-month plan term. The debtor filed a modified plan5 that eliminated all payments to the secured creditor on behalf of the pre-petition mortgage arrearage. Instead, the modified plan simply proposed to pay to the secured creditor the monthly post-petition mortgage payments, as required by the mortgage note, and nothing more.

				In response, the secured creditor filed a late proof of claim and an objection to the modified plan. The bankruptcy court sustained the secured creditor’s objection, holding that the creditor’s proof of claim was timely because it was filed prior to confirmation of the modified plan.6 The bankruptcy court focused on the Seventh Circuit’s belief in the sanctity of a confirmed plan7 and the previous rejection of a collateral attack upon a confirmed plan.8 Lacking Seventh Circuit or any circuit court guidance, the bankruptcy court extrapolated that confirmation must be the deadline for secured creditors. The debtor took a direct appeal to the Seventh Circuit.

			

			Seventh Circuit Clarifies Fed. R. Bankr. P. 3002(c)’s Applicability

				The Pajian court reversed the bankruptcy court and held that the secured creditor’s claim was late and thus subject to disallowance because the proof-of-claim filing deadline applies to all claims, including those of secured creditors. The Seventh Circuit began its analysis by noting that creditors must file a proof of claim in accordance with § 501 in order to participate in chapter 13 distributions because chapter 13 trustees can only pay creditors whose claims have been “allowed.”9 

				Proofs of claim are deemed allowed without notice or a hearing unless a party in interest objects.10 A creditor’s failure to file a timely proof of claim as required by § 502(b)(9)11 is a basis for objection and disallowance of a late claim to object. Fed. R. Bankr. P. 3002(c) provides that a nongovernmental proof of claim is timely filed in chapter 13 if it is filed no later than 90 days after the first date set for the meeting of creditors under § 341.12

				The court initially focused on the purpose of Fed. R. Bankr. P. 3002 as a whole and considered the interplay of each subsection. It noted that Fed. R. Bankr. P. 3002(a) related to the topic of who must file proofs of claim, while Fed. R. Bankr. P. 3002(c) related to the topic of when those claims must be filed. Fed. R. Bankr. P. 3002(a)’s mandate requiring unsecured creditors to file proofs of claim applies specifically and only to unsecured creditors. In fact, the court noted that Fed. R. Bankr. P. 3002 never expressly refers to “secured creditors” and speculated that this omission had led some bankruptcy courts to conclude that Fed. R. Bankr. P. 3002, in its entirety, applies only to unsecured creditors. 

				The Seventh Circuit thought the better interpretation was that all creditors, unsecured and secured alike, are bound by Fed. R. Bankr. P. 3002(c)’s filing deadline because the subsection uses the phrase “proof of claim” and does not distinguish between the claims of secured and unsecured creditors. The Bankruptcy Code also defines “claim” as including both secured and unsecured claims,13 and the Federal Rules of Bankruptcy Procedure adopted this definition.14 Furthermore, Fed. R. Bankr. P. 3002(c) mentions both a “claim” and “unsecured claim.”15 This interpretation is consistent with the use of subsets of the term “claim” in the Code16 and Rules.17

				The Pajian court found that the use of both of the terms in Fed. R. Bankr. P. 3002 suggested that the drafters knew how to distinguish between all claims and unsecured claims. The fact that Congress did not specifically mention unsecured claims when establishing the 90-day deadline in Fed. R. Bankr. P. 3002(c) strongly implied that the deadline encompasses all claims. 

				Notwithstanding, the Seventh Circuit reminded the bar that while all creditors (secured and unsecured) must file a proof of claim in order to receive plan distributions, a secured creditor who fails to do so can still enforce its lien through a foreclosure action after the debtor receives a discharge.18 In other words, a secured creditor’s lien is largely unaffected by the bankruptcy discharge, regardless of whether the secured creditor filed a proof of claim.19 

			

			Ramifications of Pajian

			Debtor Strategies

				The Seventh Circuit’s ruling offers debtors a potent tool to use against secured creditors. First, if the secured creditor does not file a claim, debtors could pressure secured creditors into modifying the terms of existing mortgage notes. Debtors could also offer to pay the otherwise late claim during the plan term to entice the secured creditor into agreeing to modify the mortgage note by extending the maturity date, relaxing certain loan covenants, changing the interest rate from variable to fixed, or reducing the monthly mortgage payment. 

				Second, debtors could prevent foreclosure of defaulted real estate loans by proposing a plan that merely pays the monthly post-petition mortgage payments required by the mortgage note and nothing more. This strategy could afford debtors an additional 60 months to develop an end-game strategy to save real estate. While enjoying the automatic stay protections, debtors could restructure debtors’ financial circumstances to better manage debt obligations after the completion of the plan. 

				Third, debtors who successfully complete their chapter 13 plans and receive their discharge could conceivably file a subsequent chapter 13 petition. The only debts to be included in the subsequent plan would be debts not discharged in the previous case. A debtor could propose a new 60-month repayment plan to pay the mortgage arrearage not paid in the prior case if the facts prove that the debtor’s income had changed and the debtor now has the ability to cure the mortgage default within a reasonable amount of time.20

			

			Creditor Strategies

				First, a creditor should promptly file a proof of claim. A proof of claim identifying the exact pre-petition debt would be best, but one that only estimates the debt can serve as a “placeholder” — although the proof of claim should expressly describe the debt balance as being only an estimate to avoid an underestimate being deemed as an admission. Later, creditors could amend the proof of claim after the filing deadline and still have an allowed claim. 

				Second, a secured creditor should file an objection to any plan providing inadequate payment provisions. An objection to the plan could be considered an “informal” proof of claim if no timely proof of claim is filed. Debtors have as much interest in the accuracy of claims, so they can emerge from bankruptcy current on their secured obligations. 

			

			Conclusion

				The Seventh Circuit’s Pajian ruling created a strategic opportunity for a debtor to confirm a plan on terms more favorable to a debtor. The court simultaneously created a trap for unwary creditors’ counsel who may be unfamiliar with Rule 3002(c) or more seasoned counsel stuck in a routine of not filing proofs of claims when their clients’ claims are provided for in unconfirmed plans.  abi

			Robert Schaller is president of Schaller Law Firm, PC in Oak Brook, Ill.

			
				
					1	In re Pajian, No. 14-2052 (7th Cir. May 11, 2015). The author served as prevailing counsel.

				

				
					2	For cases in which courts have allowed secured creditors to file claims after the Fed. R. Bankr. P. 3002(c) deadline, see, e.g., In re Pajian, 508 B.R. 708 (Bankr. N.D. Ill. 2014); In re Mehl, No. 04-85570, 2005 WL 2806676 (Bankr. C.D. Ill. 2005); In re Hudson, 260 B.R. 421 (Bankr. W.D. Mich. 2001); Strong v. U.S. Dep’t of Treasury, IRS, 203 B.R. 105 (Bankr. N.D. Ill. 1996); In re Harris, 64 B.R. 717 (Bankr. D. Conn. 1986). Courts have allowed secured creditors to file proofs of claim after the Fed. R. Bankr. P. 3002(c) deadline by finding the deadline applicable only to unsecured creditors. These courts read Fed. R. Bankr. P. 3002(c)’s deadline in conjunction with Fed. R. Bankr. P. 3002(a)’s mandate requiring only unsecured creditors to file proofs of claim. Plus, these courts note that the rehabilitative purpose of chapter 13 is promoted by allowing secured creditors to file proofs of claim at any time.

				

				
					3	For cases in which courts have applied the Fed. R. Bankr. P. 3002(c) deadline to all creditors, see, e.g., In re Dumain, 492 B.R. 140 (Bankr. S.D.N.Y. 2013); In re Dennis, 230 B. R. 244 (Bankr. D.N.J. 1999); In re Brisco, 486 B.R. 429 (Bankr. N.D. Ill. 2013). Courts applying the deadline to both unsecured and secured creditors contrast the Code’s restrictive language of Fed. R. Bankr. P. 3002(a) identifying who must file a claim (i.e., unsecured creditors) to the expansive language of Fed. R. Bankr. P. 3002(c) identifying when the claim must be filed (i.e., creditors).

				

				
					4	11 U.S.C. § 1322(b)(5).

				

				
					5	11 U.S.C. § 1323(a).

				

				
					6	In re Pajian, 508 B.R. 708 (Bankr. N.D. Ill. 2014).

				

				
					7	See Ernst & Young LLP v. Baker O’Neal Holdings Inc., 304 F.3d 753, 755 (7th Cir. 2002).

				

				
					8	See Adair v. Sherman, 230 F.3d 890, 894 (7th Cir. 2000).

				

				
					9	Fed. R. Bankr. P. 3021. 

				

				
					10	11 U.S.C. § 502(a).

				

				
					11	11 U.S.C. § 502(b)(9).

				

				
					12	Fed. R. Bankr. P. 3002(c)(1)-(6) also provide six exceptions to the 90-day rule, but none were relevant to the case at bar.

				

				
					13	11 U.S.C. § 101(5)(A) (“claim” includes “right to payment, whether or not such right is ... secured, or unsecured”).

				

				
					14	Fed. R. Bankr. P. 9001. 

				

				
					15	Compare Fed. R. Bankr. P. 3002(c)(3) (excepting from the 90-day deadline “[a]n unsecured claim which arises in favor of an entity…”), with Fed. R. Bankr. P. 3002(c)(4) (excepting from the deadline “[a] claim arising from the rejection of an executory contract”). 

				

				
					16	See 11 U.S.C. § 506 (secured claim), 11 U.S.C. § 507 (priority claim), 11 U.S.C. § 1325(a)(4) (unsecured claim) and 11 U.S.C. § 1325(a)(5) (secured claim).

				

				
					17	Fed. R. Bankr. P. 3012 (secured claim). 

				

				
					18	In re Penrod, 50 F.3d 459, 461-62 (7th Cir. 1995).

				

				
					19	See Dewsnup v. Timm, 502 U.S. 410 (1992).

				

				
					20	The subsequent case would not be deemed “presumptively filed not in good faith” because the prior case was successfully completed and not dismissed. See 11 U.S.C. § 362(c)(3)(C). The automatic stay would not expire after 30 days, and the debtor would not need to file a motion to extend the automatic stay. Such a chapter 26 strategy would give a debtor 10 years to cure the mortgage default by paying the mortgage arrearage.

				

			

		

	
		
			ABC Update

			By Patricia B. Fugée

			Why I Became Certified, and Why I Want to Stay ABC Certified

			My first thought when confronted with the idea of becoming certified was, “Great! Not only will I be certifiable — as in insane — but I can be actually certified, too!” When I finished chuckling (alone, I’m sure), I decided to look into what being certified by the American Board of Certification (ABC) is really all about. I learned that becoming certified in a particular area of insolvency practice reflects a significant degree of experience, professionalism and ethics, so that makes being certified both a personal achievement and an important way to distinguish myself from other attorneys. The ABC is dedicated to “serving the public and improving the quality of the bankruptcy and creditors’ rights law bars.”1 It also “encourages attorneys to strive toward excellence.”2 That sounded appealing, but the process also sounded incredibly daunting. 

				To be eligible, applicants need five years of practice with at least 30 percent of their practice and 400 hours per year in the area in which certification is being sought. They must be able to identify at least 30 different matters in which they have been substantially involved, and no more than three of any such matters may be of the same type. Applicants are required to have participated in at least 60 hours of CLE in the three years preceding the application, all in the area in which they seek certification.3 Applicants must also demonstrate the highest integrity, as reflected in an examination of each applicant’s grievance history and review of at least nine references, five of which must be from attorneys who handled matters adverse to the applicant. Last but not least, applicants must pass a comprehensive examination.4 

				When I first reviewed these requirements, I was worried that I would never qualify. However, while I try to find humor in many things, I am also very serious about the quality of the service that I provide to my clients and colleagues, and I personally strive for professional excellence. Thus, the challenge of becoming board certified was a goal that I could give myself that would say something about my efforts in the years since law school. I have to admit, too, that the idea of a third party giving me the proverbial “gold star” was also appealing; I am, like many lawyers, a “type-A” person who appreciates and enjoys competition and reward.

				What finally made me start the application process was running into my old law school friend Joe, who is both a good guy and a good lawyer, at an ABI Annual Spring Meeting. He won a free ABC application in the vendor raffle and, seeing a good deal, he stepped right up to apply for certification. He passed the exam and the application process. Then, at the next ABI Spring Meeting, he told me that it was not as difficult as I had feared. Joe shared his experience with the process and compared the exam to ones we both had passed in law school, which made it sound so much more manageable. Not only that, Joe showed off his ABC Certified pin and ribbon that adorned his ABI tag. I wanted those! So, I went to visit the helpful folks at the ABC booth.

				ABC Executive Director Dian Gilmore and Assistant Executive Director Pamela Farmer were warm, responsive and very helpful with navigating through the process, which is rigorous enough to ensure its integrity and the value of certification, but still manageable. I am very proud of being certified by the ABC.

				I plan to remain certified as long as the ABC will let me, based on a recertification process every five years. As promised, my certification is a strong indication of my skills, and because many states restrict advertising, certification allows me to promote my practice area in ways that are not available without it. Clients, referring attorneys and other certified attorneys have noted certification as a reason for my retention. I also believe that it is an important consideration in having my retention or appointment (as an examiner or a receiver) approved by a court. Finally, the directory of ABC-certified attorneys has proven useful many times when clients, friends and colleagues need professionals in other jurisdictions.

				To my surprise, being certified has had some additional benefits that I did not anticipate. First, I often work on matters in various cities outside my main location. Whenever someone involved in those matters is also ABC certified, we are able to form a positive working relationship very quickly, even when we are on opposing sides. This has been both personally gratifying and beneficial to my clients because we can more efficiently cut to the chase. 

				Second, I was invited by one those attorneys in a different city to consider serving on the ABC’s Board of Directors, and I am now coming close to finishing what I hope is only my first term as a director. Serving on the board has been an amazing personal and professional experience for me. As a director, I participate in two meetings per year with a group of incredible lawyers from all insolvency practice areas in all types of practices from all over the country. I have learned so much from them, and I have really enjoyed the opportunities to develop a new network of colleagues and friends. I have also served on several active committees, giving me the opportunity to work with many of my co-directors on a number of projects for the ABC while furthering the important goals of the organization. It has been a very rewarding experience that I encourage every one of you to consider. Thanks, Joe, for the kick in the pants!  abi

			Patricia Fugée is a partner with Roetzel & Andress, LPA in Toledo, Ohio. A member of ABC’s Board of Directors and board certified in creditors’ rights law, she also serves on ABC’s Standards and Marketing Committees.

			
				
					1	To learn more about the ABC, visit abcworld.org.

				

				
					2	Id. 

				

				
					3	ABI offers CLE at its various regional and national events throughout the year. To learn more and/or register for a conference, visit abi.org/events.

				

				
					4	If you are planning to take the ABC exam, you can now sign up for a new prep course being offered by ABI and ABC at abi.org/abcprep.

				

			

		

	
		
			Inside ABI

			Event Roundup

			More than 350 Head to Amelia Island for ABI’s 20th Annual Southeast Bankruptcy Workshop

			More than 350 members headed to the beautiful Ritz-Carlton, Amelia Island in Amelia Island, Fla., July 23-26, 2015, for the annual Southeast Bankruptcy Workshop. Attendees earned up to 14 hours of CLE/CPE credit, including 1.5 hours of ethics, while celebrating the 20th anniversary of this successful program, specially designed for practitioners in the southern and south-coastal states. Eight U.S. bankruptcy judges and top professionals from around the region discussed U.S. Supreme Court cases, health care and bankruptcy law, receiverships and bankruptcy, evidentiary issues, cramdown interest rates under Till, consumer tax issues, and bankruptcy and divorce, among other timely topics.

				Attendees and their families enjoyed a specially reserved beach area, a s’mores evening social, a painting party, a bourbon and rye tasting and sparkling wine social, and an afternoon ice cream social, as well as the annual golf and tennis tournaments. The workshop concluded with a 20th anniversary beach bash, which featured dinner and dancing on the white sand beach.

				Honored at this milestone program were the workshop’s 20-year sponsors (Anderson Bauman Tourtellot Vos and Heritage Equity Partners), who have supported the conference since its beginning, and its 15-year sponsors (GlassRatner Advisory & Capital Group, LLC, Markowitz Ringel Trusty + Hartog, P.A. and Stearns, Weaver, Miller, Weissler, Alhadeff & Sitterson, PA). 

				Other sponsors of this year’s program were Adams and Reese LLP, Alvarez & Marsal, Alston & Bird LLP, BakerHostetler, Bass, Berry & Sims, Bingham Greenebaum Doll LLP, BMS, Bradley Arant Boult Cummings LLP, Bryan Cave LLP, Bull Realty Commercial Brokers, Burr & Forman LLP, Campbell, Guin, Williams, Guy & Gidiere, LLC, Carl Marks Advisors, Christian & Small LLP, Deloitte CRG, Elliott Greenleaf, Epiq Systems, Inc., FTI Consulting, Inc., Gavin/Solmonese LLC, Genovese Joblove & Battista, PA, Getzler Henrich & Associates LLC, GGG Partners, LLC, Greenberg Traurig, LLP, Guggenheim Securities, LLC, Heard Ary, LLC, Hirschler Fleischer, International Sureties, Ltd., Jones Walker LLP, KapilaMukamal, LLP, Kilpatrick Townsend & Stockton LLP, King & Spalding LLP, Kozyak Tropin & Throckmorton, P.A., Law Offices of Craig M. Geno, PLLC, McCalla Raymer, LLC, McGuireWoods LLP, Moore & Van Allen, PLLC, Morris James LLP, National CRS, LLC, Nelson Mullins Riley & Scarborough LLP, Nexsen Pruet, PLLC, Osborn Group, LLC, Parker, Hudson, Rainer & Dobbs LLP, Protiviti Inc., Qorval, LLC, Reynolds, Reynolds & Little, LLC, Rogers Towers, PA, Rumberger Kirk & Caldwell, P.A., Signature Bank, Stichter, Riedel, Blain & Prosser, PA, Thompson Hine LLP, Title XI, Troutman Sanders LLP, Winston & Strawn LLP and Womble Carlyle Sandridge & Rice, LLP.

				ABI welcomes the workshop’s new judicial chair for 2016, Hon. John E. Waites (U.S. Bankruptcy Court (D. S.C.); Columbia), as well as co-chairs Soneet R. Kapila (KapilaMukamal, LLP; Fort Lauderdale, Fla.) and Nancy J. Whaley (Standing Chapter 13 Trustee; Atlanta). We thank outgoing Judicial Chair Hon. Laurel Myerson Isicoff (U.S. Bankruptcy Court (S.D. Fla.); Miami) and event co-chair Jennifer M. Meyerowitz (Olofson Technology Partners; Atlanta) for their service. Next year’s program will be held July 21-24, 2016, again at The Ritz-Carlton, Amelia Island.

			

			Judges Weigh In on Commission Report

				An audience of 90 practitioners and judges from around the nation heard the ABI Commission to Study the Reform of Chapter 11 described as an influential way that both bankruptcy and appellate courts can resolve the often-knotty conflicts of statutory interpretation. Bankruptcy Judges Dennis R. Dow (U.S. Bankruptcy Court (W.D. Mo.); Kansas City) and Eugene R. Wedoff (U.S. Bankruptcy Court (N.D. Ill.); Chicago), along with Chief Judges Bruce A. Harwood (U.S. Bankruptcy Court (D. N.H.); Manchester) and Barbara J. Houser (U.S. Bankruptcy Court (N.D. Tex.; Dallas), discussed many ways that courts can rely on the Commission’s Final Report to clear up ambiguities that now lead to excess litigation and costs. The Report, available at commission.abi.org, identified specific fixes for more than 30 splits in case authority — fixes that can be made by courts without a need to engage the lengthy and uncertain legislative process in Congress.  

				One such area is the court split over the use of non-consensual third-party releases. Currently, the Ninth and Tenth Circuits do not permit such releases, while the Fifth Circuit and other courts take differing approaches, including in mass tort cases, as Judge Houser noted. The panel also noted the split on whether a debtor is permitted to assume an intellectual property license under § 365(c) of the Bankruptcy Code, with circuits adopting competing (hypothetical or actual) tests that can distort venue selection and cause excess litigation, said Judge Harwood. Judge Dow explained that the Commission’s recommendation on the formulation of the cramdown interest rate in chapter 11 provides guidance to courts on how to follow the U.S. Supreme Court’s decision in Till. Earlier this year, the influential Delaware Bankruptcy Court cited the Commission Report when it made its ruling on the calculation of rejection damages for real property leases under § 502(b)(6). 

				The event, held at ABI’s on-site conference center in northern Virginia and streamed to a live audience, concluded with a networking reception overlooking the Potomac River. If you were unable to attend this event, you can purchase the video (under the ABI Live Webinars section) at cle.abi.org.

			

			Mid-Atlantic Workshop Returns for Sweet Event in Hershey

				More than 250 professionals from 16 states attended the 11th Annual Mid-Atlantic Bankruptcy Workshop at the historic Hotel Hershey in early August. A dozen bankruptcy judges from the region joined the area’s leading attorneys and financial advisors. Topics included a U.S. Supreme Court update, panels on gaming industry cases, mediation, student loans, residential lien-stripping, expert witness preparation and ethics. The annual “jaunty judicial debates” were both insightful and entertaining, as Chief Judge Jeffery A. Deller (U.S. Bankruptcy Court (W.D. Pa.); Pittsbugh) squared off against Chief Judge Cecelia G. Morris (U.S. Bankruptcy Court (S.D.N.Y.); Poughkeepsie) in the opening event, while Bankruptcy Judges Thomas J. Catliota (U.S. Bankruptcy Court (D. Md.); Greenbelt) and John J. Thomas (U.S. Bankruptcy Court (M.D. Pa.); Wilkes Barre) faced off in the second event, with the audience voting on the debate propositions.  

				Optional events included clay shooting and golf in ideal weather, while families enjoyed Hersheypark and a kid-friendly final night dinner under the stars. Serving as co-chairs of the advisory board this year were Kevin P. Clancy (CohnReznick LLP; Edison, N.J.), ABI Director Thomas M. Horan (Womble Carlyle Sandridge & Rice, LLP; Wilmington; Del.) and James E. Van Horn (McGuireWoods LLP; Baltimore). Judicial chairs were Chief Bankruptcy Judge Nancy V. Alquist (U.S. Bankruptcy Court (D. Md.); Baltimore) and Hon. Christopher S. Sontchi (U.S. Bankruptcy Court (D. Del.); Wilmington).

				Judge Sontchi led a special session for young and emerging leaders attending the program, featuring comment by all the judicial faculty. A silent auction during the event also raised funds for the ABI Endowment.

				Financial support was provided by AlixPartners LLP, Archer & Greiner, P.C., Arent Fox LLP, BakerHostetler, Barnes & Thornburg LLP, Bond, Schoeneck & King, PLLC, Capstone Advisory Group, LLC, CohnReznick LLP, Cole Schotz P.C., Cozen O’Connor, Delaware State Bar Association Bankruptcy Section, Dilworth Paxson LLP, East West Bank, Forman Holt Eliades & Youngman LLC, Gellert Scali Busenkell & Brown LLC, Getzler Henrich & Associates LLC, Greenberg Traurig, LLP, Heritage Equity Partners, Landis Rath & Cobb LLP, Lowenstein Sandler LLP, McCarter & English, LLP, McGuireWoods LLP, Miles & Stockbridge PC, Morris James LLP, Pachulski Stang Ziehl & Jones LLP, Polsinelli, Protiviti Inc., Richards, Layton & Finger, PA, Skadden, Arps, Slate, Meagher & Flom LLP; Sullivan Hazeltine Allinson LLC, Womble Carlyle Sandridge & Rice, LLP and Young Conaway Stargatt & Taylor, LLP. Next year’s workshop will be held Aug. 4-6, 2016, at the Hyatt Regency Chesapeake Bay in Cambridge, Md.  abi

			

			Members in the News

			New England-based Bernstein Shur announced that it has been named by The M&A Advisor as a winner for the “Distressed M&A Deal of the Year (Between $10mm and $25mm).” ABI members with the firm include D. Sam Anderson, Bodie Colwell, Roma N. Desai, Will Hueske, Past ABI President and ABI Commission to Study the Reform of Chapter 11 Co-Chair Robert J. Keach, Jessica A. Lewis, Timothy McKeon, Jennifer Rood, Michael A. Siedband and Lindsay Zahradka.

				Polsinelli announced that David L. Barrack and Jeremy R. Johnson have joined the firm’s New York office as shareholders. An ABI member since 2004, Mr. Barrack has experience in complex bankruptcy restructuring and litigation; Mr. Johnson’s experience includes financial restructuring, insolvency issues and distressed-debt matters. He has been an ABI member since 2012. 

				Dorsey & Whitney LLP announced that Peggy Hunt, a partner in the firm’s Salt Lake City office, has been elected to the Utah Bar Foundation Board of Directors. She has been working in bankruptcy and receivership law for more than 25 years and is a Fellow in the American College of Bankruptcy. Ms. Hunt serves as a panel chapter 7 trustee for the District of Utah, and has represented distressed companies, creditors, equityholders and chapter 11 and 7 trustees in the workout, restructuring and liquidating process, including in related litigation. An ABI member since 2005, she also serves as lead counsel to trustees and equity receivers appointed in some of the largest Ponzi and securities fraud cases in Utah.

				Paul Hastings LLP announced that partner Chris Dickerson has joined the firm’s Restructuring and Bankruptcy Practice in Chicago. He represents clients in complex business reorganizations, debt restructurings and insolvency matters, including purchasers of and investors in distressed companies and lenders to and creditors of such companies. Mr. Dickerson has been an ABI member since 2007.

				The Commercial Law League of America announced that Robert S. Bernstein, co-managing partner of Bernstein-Burkley, PC in Pittsburgh, will serve as its 2015-16 Board of Governors president. He previously served in this capacity from 1995-96. Mr. Bernstein represents businesses in many areas of their operation, including representation in reorganization proceedings. With more than 40 years of experience in the legal community, his expertise includes collections, bankruptcy and business law. An ABI member since 1998, he has been certified as both a creditors’ rights and business bankruptcy specialist by the American Board of Certification for more than 20 years. In addition, Mr. Bernstein and Kirk B. Burkley, a partner in the same office, have been honored as 2015 Super Lawyers. Mr. Burkley has been an ABI member since 2004.

				Shearman & Sterling LLP announced that the firm has added Joel S. Moss to its Financial Restructuring and Insolvency Practice as a partner in New York. His current practice focuses on advising banks, trading desks and distressed investment funds on bankruptcy- and restructuring-related matters, as well as advising banks on resolution planning, and he has considerable experience in advising on DIP financing, exit financing and workouts. Mr. Moss has been an ABI member since 2010.

				Sidley Austin LLP announced that Duston K. McFaul has joined the firm’s Houston office as a partner in both its Corporate Reorganization and Bankruptcy and Energy Practices. His practice is built around complex business restructurings, negotiated workouts and contested proceedings, and he represents debtors, secured lenders, bondholder committees, other unsecured creditors and equity sponsors. An ABI member since 2006, Mr. McFaul is ranked in Chambers USA for 2013 and 2014 in bankruptcy/restructuring, and he is recommended in corporate restructuring (including bankruptcy) in The Legal 500 U.S. for 2014. He is also recognized in the 2015 edition of The Best Lawyers in America for bankruptcy and creditor/debtor rights/insolvency, reorganization law and bankruptcy litigation.

				The M&A Advisor announced that the following ABI members received “40 under 40 Emerging Leaders” honors: Amir Agam (FTI Consulting, Inc.; Los Angeles), Shante George (Mesirow Financial Consulting, LLC; New York), Cindi E. Giglio (Curtis, Mallet-Prevost, Colt & Mosle LLP; New York), Josh M. Hantman (Brownstein Hyatt Farber Schreck, LLP; Denver), Mychal D. Harrison (Huron Consulting Group; New York), Robert Q. Klamser (UpShot Services LLC; Denver), Curtis S. Miller (Morris, Nichols, Arsht & Tunnell LLP; Wilmington, Del.), Sean M. Monahan (Choate, Hall & Stewart LLP; Boston), Timothy B. Stallkamp (Conway MacKenzie; Chicago), Thomas Studebaker (AlixPartners LLP; Hingham, Mass.), Mike Teplitsky (Wynnchurch Capital; Rosemont, Ill.), George V. Utlik (Arent Fox LLP; New York), Anne R. Vanderkamp (Mesirow Financial Consulting, LLC; Chicago) and Stephen D. Zide (Kramer Levin Naftalis & Frankel LLP; New York).

				Brown Rudnick LLP announced that partner Edward S. Weisfelner, head of the firm’s Bankruptcy and Corporate Restructuring Practice Group in New York, has been honored by UJA-Federation of New York as this year’s recipient of the Prof. Lawrence P. King Award. For more than 30 years, Mr. Weisfelner has represented clients in high-profile bankruptcy cases. He represents official and ad hoc creditors’ and equityholders’ committees, individual creditors, indenture trustees, equityholders, and other parties for both in- and out-of-court restructurings. An ABI member since 1991, Mr. Weisfelner is a five-time recipient of Turnarounds & Workouts’ “Outstanding Restructuring Lawyers” award.

				Richards, Layton & Finger PA in Wilmington, Del., announced that Mark D. Collins, Daniel J. DeFranceschi, Paul N. Heath, John H. Knight, Michael J. Merchant, Russell C. Silberglied and Robert J. Stearn, Jr. have been recognized in the latest edition of Chambers USA: America’s Leading Lawyers for Business in its bankruptcy/restructuring category.

				Dorsey & Whitney LLP announced that Franklin R. Ciaccio has joined the firm as Of Counsel in its Finance and Restructuring Group in New York. He represents secured and unsecured institutional lenders, as well as indenture trustees, in connection with the restructuring of institutional and indentured debt in corporate workouts, reorganizations and bankruptcies. Mr. Ciaccio’s insurance regulatory and transactional practice includes representing domestic and foreign insurers in matters relating to mergers and acquisitions, reinsurance programs, portfolio loss transfers and private-placement investments. He has been an ABI member since 2011.

				Florida-based Berger Singerman, LLP announced that eight attorneys from the firm have been recognized in the latest edition of Chambers USA: America’s Leading Lawyers for Business. ABI members from the firm who earned recognition in the bankruptcy/restructuring category include Howard J. Berlin, Jordi Guso, Christopher A. Jarvinen, Isaac M. Marcushamer, Brian G. Rich and Paul Steven Singerman, while Mitchell W. Berger and Charles H. Lichtman were recognized in the general commercial litigation category.

				Leech Tishman Fuscaldo & Lampl, LLC announced that partner David W. Lampl has been named a 2015 “Super Lawyer” by Pennsylvania Super Lawyers Magazine for a 10th consecutive year. Based in the firm’s Pittsburgh office, his practice includes chapter 11 cases and out-of-court restructurings, and he has served as lead counsel on behalf of banks, creditors’ committees and debtor companies in complex bankruptcy and creditors’ rights matters. Mr. Lampl has been an ABI member since 1998.

				California-based Smiley Wang-Ekvall, LLP announced that partner Robert S. Marticello will serve as California Bankruptcy Forum (CBF) president for 2015-16. For more than 10 years, he has specialized in bankruptcy/insolvency matters and commercial litigation. An ABI member since 2010, Mr. Marticello represents debtors, creditors, shareholders, trustees and other parties in chapter 11 cases and out-of-court restructurings and has been recognized as a “Rising Star” by Super Lawyers.

				AlixPartners LLP announced that Lisa J. Donahue, a managing director and global leader of the firm’s Turnaround and Restructuring Services in New York, received the 2015 “Her Justice” award in recognition of her commitment to the ideal of access to justice for all individuals. Ms. Donahue has been an ABI member since 2000.

				Gordian Group, LLC announced that Brian K. Gart has joined the firm’s New York office as managing director and general counsel. He has worked with bankruptcy trustees, creditors’ committees and plan funders, as well as boards of directors for companies in distressed financial situations. Mr. Gart has been an ABI member since 1993.

				Dentons US LLP announced that Samuel R. Maizel has joined the firm’s Restructuring, Insolvency and Bankruptcy Practice in Los Angeles as a partner. He has represented hospitals, ambulatory surgical centers, skilled nursing facilities, medical device companies, health plans, medical groups and health care networks in cases involving out-of-court restructuring of debt or the acquisition of distressed assets, as well as restructuring under chapters 11 or 9. Mr. Maizel has also been retained as special counsel for bankruptcy health care industry entities to deal with the complicated negotiations over claims brought by federal and state regulators. An ABI member since 1995, he has also served as an examiner at the request of the Securities and Exchange Commission and as a patient care ombudsman, and he led his previous firm’s representation of the National Association of Attorneys General (on behalf of the 46 states and six territories known as the “Settling States”) as parties to a master settlement agreement with the tobacco industry.

				Salus Capital Partners, LLC announced that Kyle C. Shonak has been named co-president of the firm. He has led Salus’s Special Assets and Risk Management Teams since January 2012. An ABI member since 2009, he mitigates risks associated with deals subject to restructuring, bankruptcy and other special situations while responding to the needs of borrowers.

				Ice Miller LLP announced that Sarah Fowler has joined the firm as an associate with its Bankruptcy and Financial Restructuring Practice Group in Indianapolis. Her practice includes commercial litigation, bankruptcy, insolvency issues, receiverships and debt workouts. Ms. Fowler joined ABI in 2015.

				Hahn Loeser & Parks LLP announced that the firm has been ranked in the 2015 edition of Chambers USA: America’s Leading Lawyers for Business for the 12th consecutive year. In addition, the firm has been named a “Leading Law Firm in Ohio,” and Cleveland-based partners Rocco I. Debitetto, an ABI member since 2003; Daniel A. DeMarco, an ABI member since 1998; Lawrence E. Oscar, an ABI member since 1992; Lee D. Powar, an ABI member since 1985; Nancy A. Valentine, an ABI member since 2003; and Christopher B. Wick, an ABI member since 2004 have been named as “Leaders in the Field.”

				Bayard, PA in Wilmington, Del., announced that Evan T. Miller has been elected assistant secretary/treasurer of the Delaware Bankruptcy American Inn of Court. He is chair of the Young Lawyers Section of the Delaware State Bar Association and the TMA NextGen Philadelphia Committee. Mr. Miller has been an ABI member since 2010 and serves as the special projects/task force leader of ABI’s Young and New Members Committee.

				Conway MacKenzie announced that the firm has received four Turnaround Atlas awards, including “Middle Markets Turnaround Consulting Firm” and “Chapter 11 Restructuring” of the year. ABI members with the firm include Jeffrey A. Addison, Robert H. Barnett, Seth M. Barron, Michael P. Beaver, Jim Bergman, Gregory A. Charleston, John H. Christian, Jamie L. Chronister, Scott J. Cockerham, Brian G. Connors, Van E. Conway, Michael S. Correra, Matthew D. Covington, Matthew J. Davidson, Todd A. Eddy, Chris M. Gannon, Bryan M. Gaston, Jeffrey P. Gennuso, Joseph M. Geraghty, Christopher L. Good, Brian J. Grant, John H. Groustra, Abhimanyu Gupta, Kevin J. Hand, Michael J. Hausman, Frederick L. Hubacker, Jeff Huddleston, John A. Jansen, Maria Felicitas T. Jao, Lisa M. Johnston, Wade Johnston, David W. Jones, Andrea L. Kindorf, Robert F. Kolb, John P. Kotas, Glenn M. Kushiner, Kent Laber, Kenneth T. Latz, Jason Lewis, Donald S. MacKenzie, Micheal Morton, Demetrios J. Papagergiou, Jeffrey C. Perea, Emily McClain Petrovski, John B. Pidcock, Walter E. Popiel, II, Ross J. Prossner, Jr., Justin T. Reed, Douglas A. Reich, Gregory Roberts, Edward T. Rogers, Daniel C. Schultz, Carl Sekely, Frank J. Sesi, Paul R. Share, Joshua J. Siano, Peter J. Smidt, Timothy B. Stallkamp, Matthew Swanson, Mandy Townsend, Timothy A. Turek, Michael C. Walsh, Michael J. Wills, Steven R. Wybo, Jesse L. York, John T. Young, Jr., A. Jeffrey Zappone and Timothy Robert Zeeb.

				The Brownstein Corp. in Conshohocken, Pa., announced that CEO Howard Brod Brownstein has been named a board leadership fellow by the National Association of Corporate Directors. In addition to serving as an independent corporate board director for more than 40 years, he has co-chaired ABI’s Corporate Restructuring Competition Advisory Board and currently serves as a coordinating editor for the ABI Journal. Mr. Brownstein has been an ABI member since 1996.

				SSG Capital Advisors, LLC announced that the firm received the “Chapter 11 Restructuring Deal of the Year” award at the Global M&A Turnaround Atlas Awards. ABI members with the firm include Mark E. Chesen, Nicholas Coder, Andrew Finley, Michael S. Goodman, Michael J. Gorman, Neil Gupta, Matthew P. Karlson, ABI Director Teresa C. Kohl, Terry Kohler, Robert C. Smith and J. Scott Victor. In addition, Mr. Victor has been named as one of Global M&A Network’s “Top 100 Restructuring and Turnaround Professionals” in the investment banker category. He has been an ABI member since 1988 and previously served on ABI’s Board of Directors. 

				Atlanta-based Moore Colson announced that Christopher Tierney has joined the firm as a partner with its Consulting Practice. He brings more than 26 years of experience in providing financial, operational and strategic analysis, as well as advice for domestic and international companies both in and out of bankruptcy. Regularly appointed by state and federal courts as a trustee and receiver, Mr. Tierney also serves as an adviser to lenders and creditor committees in complex bankruptcy reorganizations, receiverships and liquidations. He has been an ABI member since 2003 and is a certified fraud examiner and certified turnaround professional.

				Dentons US announced that it has officially merged with McKenna Long & Aldridge LLP, and will now be known as Dentons US LLP. Peter D. Wolfson, previously Dentons US’s CEO, will serve as co-chief executive officer. He has been an ABI member since 1995.  

				Hon. Catherine Peek McEwen of the U.S. Bankruptcy Court for the Middle District of Florida in Tampa received the George Edgecomb Bar Association’s 2015 Delano S. Stewart Diversity Award. The honor is given for an individual’s achievements related to improving the administration of justice, improving the lives of African-Americans, and promoting diversity in the legal profession. Judge McEwen has been an ABI member since 1996.

				Kelley Drye & Warren LLP announced that Dana P. Kane and Gilbert R. Saydah have been promoted to special counsel, and Jason R. Adams has been elected as a partner. All are based in the firm’s New York office. Ms. Kane’s practice includes restructuring, bankruptcy and creditors’ rights. She has represented major secured and unsecured creditors, creditors’ committees, debtors and lenders in chapter 11 and 7 cases. Ms. Kane has been an ABI member since 2010. Mr. Saydah represents parties in chapter 11 cases and out-of-court restructuring proceedings, as well as official committees of unsecured creditors, purchasers of distressed assets, large individual creditors, shopping center owners and indenture trustees. He has been an ABI member since 2004. Mr. Adams has experience in all aspects of chapter 11 cases, with his practice focusing on creditors’ rights, debt restructuring, distressed M&A and bankruptcy litigation. In 2015, he became an ABI member and was named a “Rising Star” by Law360 in bankruptcy law.

				Honigman Miller Schwartz and Cohn LLP announced that Glenn S. Walter has joined the firm’s Commercial Transactions and Bankruptcy, Reorganization and Creditor Rights Practice Groups in Detroit as a partner. He brings nearly 20 years of experience in corporate restructuring, insolvency and bankruptcy issues. Mr. Walter is certified in business bankruptcy law by the American Board of Certification and has been an ABI member since 2003.  abi

			

			What’s Happening at ABI

			Fall International Programs Take Shape in Asia and Europe

			ABI’s global educational and networking offerings are headed to two exciting new venues this fall: Oct. 19-20 in Beijing and Oct. 23 in Madrid. Months in the planning, the first-ever ABI event in Asia is timed to coincide with the serious economic crisis facing the world’s second-largest economy. In August, China’s central bank took the extraordinary step of devaluing its tightly controlled currency. While welcomed by critics of China’s currency policy, the engineered fall in the yuan is likely to cause political and economic waves around the world.  

				ABI’s Beijing Insolvency and Restructuring Symposium brings together top professionals in law and finance from both the People’s Republic of China and the U.S. The event will highlight China’s laws on reorganization and finance, with a particular focus on cross-border elements and key sectors such as real estate, energy and minerals. A gala dinner and other networking events are included. The event, chaired by ABI’s Vice President–International Affairs Ronald J. Silverman (Hogan Lovells US LLP; New York) and co-sponsored by New York University School of Law, will be held at the five-star Ritz Carlton in Beijing. Financial sponsors include Appleby, Davis Polk & Wardwell LLP, Deloitte, EY, Hogan Lovells US LLP, KPMG LLP, Lowenstein Sandler LLP, Skadden, Arps, Slate, Meagher & Flom LLP, BMC Group and Jefferies LLC.

				Meanwhile, the 11th Annual International Insolvency and Restructuring Symposium heads to a new venue in continental Europe: Madrid. The Spanish economy has also had its share of issues, and an expert faculty from the U.S. and Europe will discuss Eurozone finance as it impacts the restructuring of troubled cross-border enterprises. Ian G. Williams (Baker Tilly Restructuring & Recovery LLP; London) again serves as program chair for the event, to take place at the elegant Hotel Ritz Madrid. U.S. speakers include Kevyn D. Orr (Jones Day; Washington, D.C.), William A. Brandt, Jr. (Development Specialists, Inc.; New York) and Hon. Shelley C. Chapman (U.S. Bankruptcy Court (S.D.N.Y.); New York), and European professionals from AlixPartners, Morgan Stanley, Bank of America Merrill Lynch, Alvarez & Marsal and FTI Consulting, Inc. are also on the faculty. Financial sponsors include anchor Rechtsanwälte, Freshfields Bruckhaus Deringer LLP, Gavin/Solmonese LLC, Morant Ozannes, Proskauer, FTI Consulting, Inc., Matheson, Ritchie Bros., Global Turnaround, Conway MacKenzie, Thomson Reuters and Wilmington Trust. 

				 Visit abi.org/events for more details and to register. 

			

			Prof. Margaret Howard to Receive Inaugural Braucher Memorial Award

				Prof. Margaret Howard of Washington & Lee Law School will receive the inaugural Jean Braucher Memorial Award during ceremonies at the ABI Winter Leadership Conference this December. The award was established by ABI to honor the memory of Prof. Braucher, one of the nation’s leading bankruptcy scholars at the University of Arizona Law School and a past ABI Robert M. Zinman Resident Scholar. Known as a pioneer in the “law in action” tradition of legal reform, she was elected to the American College of Bankruptcy in 2013. Prof. Braucher, who passed away last November, is remembered for her path-breaking contributions to the study of consumer bankruptcy law, as well as for her generosity, humor and warmth. 

				Prof. Howard has taught at Washington & Lee since 2001 and for nearly 20 years prior at Vanderbilt Law School. She was the second ABI Resident Scholar in 2002. During her tenure as Resident Scholar, she organized a symposium on the 25th anniversary of the Bankruptcy Code, held at Georgetown Law Center. A host of scholars, judges, practitioners and public officials discussed important aspects of the Code before a packed audience. Prof. Howard served two terms on ABI’s Board of Directors, including service as ABI’s Vice President-Research/Grants, during which time ABI funded several consumer studies. Her scholarship includes several chapters to Bloomberg BNA on Bankruptcy, and law review articles on important consumer topics published in the American Bankruptcy Law Journal and other publications.  

				The selection committee included past and current resident scholars, the co-chairs of ABI’s Consumer Bankruptcy Committee and ABI’s president. The prize also carries an award of $7,500.

			

			ABI Journal Executive Editor Appointed

				ABI Director Risa Lynn Wolf-Smith, a partner with Holland & Hart LLP in Denver, has been elected to serve as the ABI Journal’s newest executive editor. An ABI member since 1994, she is a new member of ABI’s Board of Directors and has served as co-chair of ABI’s Rocky Mountain Bankruptcy Conference Advisory Board since 2005. In addition to previously serving as Education Director of ABI’s Asset Sales Committee, she has also contributed numerous articles to the Journal, including the cover feature for the May 2013 issue (available at abi.org/abi-journal). Ms. Wolf-Smith is also a Sustaining Member-level donor of ABI’s Anthony H.N. Schnelling Endowment Fund.

				At Holland & Hart, she has chaired its Bankruptcy and Creditors’ Rights Practice Group for more than 17 years. Her practice in bankruptcy, business reorganization, business workouts, receiverships and creditors’ rights has spanned more than 25 years, including the representation of secured lenders, creditors’ committees, unsecured creditors, asset-purchasers, landlords, franchisors, licensors and licensees. Ms. Wolf-Smith has been named by The Best Lawyers in America as a top lawyer in bankruptcy and creditor/debtor rights law since 2011, and has earned recognition from Colorado Super Lawyers since 2005 and The Legal 500 from 2009-14.

				A former Colorado State tennis champion and nationally ranked tennis player, Ms. Wolf-Smith is a member of the Denver Tennis Club Board of Directors. She is also a former member of the Colorado Ballet and currently serves on its Board of Trustees. Ms. Wolf-Smith received her J.D. from Stanford Law School in 1985 and her B.A. summa cum laude from Colorado College in 1982, where was also a Boettcher Scholar and a member of Phi Beta Kappa.

			

			Newest ABI Podcast: Forensic Accounting and Commercial Fraud Issues

				ABI’s newest podcast features Deputy Executive Director Amy A. Quackenboss speaking with Kathy Bazoian Phelps, co-author and editor of ABI’s Fraud and Forensics: Piercing Through the Deception in a Commercial Fraud Case. A partner with Diamond McCarthy LLP in Los Angeles, Ms. Phelps co-chairs ABI’s Commercial Fraud Committee and pulled together nearly 25 authors, including some from within the Commercial Fraud Committee, to deliver this comprehensive guide on forensic accounting and commercial fraud issues. You can listen to the podcast at abi.org/newsroom.

				To purchase a copy of Fraud and Forensics: Piercing Through the Deception in a Commercial Fraud Case, visit the ABI Bookstore at abi.org/bookstore (be sure to log in first to obtain the ABI member price).

			 

			What’s New at “Eye on Bankruptcy” 

				ABI’s innovative new media program, “Eye on Bankruptcy,” reaches a new phase with the launch of the program’s website (eyeonbankruptcy.com). The site contains an archive of past shows, links to comprehensive written materials and supporting content. The program analyzes important case developments for the month, and is a joint product with our partners at Bloomberg Law. It features Bloomberg Editor-at-Large Bill Rochelle as host, in a conversation with the nation’s leading judges, scholars and practitioners. More than 1,300 unique viewers have watched the 60-minute shows since its launch earlier this year. The August program, featuring Profs. Jonathan C. Lipson (Temple University, Beasley School of Law; Philadelphia) and Bruce A. Markell (Northwestern University School of Law; Chicago), was recorded at ABI’s studios in Alexandria, Va., and aired on Aug. 27. 

				Future show segments will be recorded at the Annual Meeting of the National Conference of Bankruptcy Judges in late September (including a conversation with former FBI Director and Federal Judge Louis Freeh) and the ABI Winter Leadership Conference this December in downtown Phoenix (register at abi.org/events). Beyond case law developments, Eye on Bankruptcy analyzes unique legal developments, such as the ongoing Puerto Rico financial crisis. You can learn more about subscribing to the on-demand series of shows at the website.

			

			Two Upcoming ABILive Webinars to Focus on Getting Paid, and Tax Planning and Consequences for Consumer Debtors

				The ABILive webinar series continues this fall with programs hosted by ABI’s Consumer and Unsecured Trade Creditor Committees.

				On Sept. 23 at 12 p.m. EST, the ABI Consumer Committee will host a webinar entitled “Pre-Petition Tax Planning and Post-Petition Consequences for the Consumer Debtor.” The panel of experts will discuss factors to consider when advising a consumer debtor as to whether he/she should file, the effect of a default on a tax payment plan during a reorganization case, things you might not know about how and when the Internal Revenue Service (IRS) imposes fines, tax implications for trustees in the administration of estates and more. The webinar will address these issues from both IRS and debtor’s counsel points of view. The panel, which includes Aaron Gregory of the IRS, also features Hon. Robert N. Kwan (U.S. Bankruptcy Court (C.D. Cal.); Los Angeles) and Susan A. Berson (Berson Law Group LLP; Overland Park, Kan.). 

				On Oct. 5 at 4 p.m. EST, ABI’s Unsecured Trade Creditor Committee will present a webinar on “Getting Paid Post-ASARCO.” The panel will discuss practical ways for counsel to get paid in bankruptcy cases in light of the Supreme Court’s ASARCO  decision, including the ability (or inability) to use retention agreements to get paid. Panelists will include G. Eric Brunstad, Jr. (Dechert LLP; Hartford, Conn.), Dylan G. Trache (Nelson Mullins Riley & Scarborough, LLP; Washington, D.C.) and Jennifer M. McLemore (Christian & Barton, LLP; Richmond, Va.).  

				You cannot afford to miss either of these webinars! To register, visit abi.org/events.

			

			Make Plans to Attend the Delaware Views from the Bench Program

				Co-sponsored by ABI and the Delaware State Bar Association, this top program returns to Wilmington on Nov. 23 by popular demand! Gain new perspectives as the judges of the Delaware bankruptcy and federal appellate benches join some of the nation’s leading bankruptcy practitioners to offer their unique insights on hot-button issues. The conference will take place at the historic Hotel du Pont in downtown Wilmington. 

				Panels will discuss such hot-button topics as the evolving dynamics of secured lending and the rights of secured creditors, emerging tactics in bankruptcy litigation, and the difficulties of achieving exits in difficult chapter 11 cases. The program, chaired by Steven K. Kortanek (Womble Carlyle Sandridge & Rice, LLP; Wilmington, Del.), is sponsored by Loeb & Loeb LLP and Polsinelli. Register today at abi.org/events. 

			

			Popular Veterans Day Program in Detroit to Be Named After Retired Judge Rhodes

				ABI’s Detroit Consumer Bankruptcy Conference, now in its 11th year, has been renamed to honor Bankruptcy Judge Steven W. Rhodes (E.D. Mich.; ret). The program is co-sponsored by the Consumer Bankruptcy Association of the Eastern District of Michigan. Judge Rhodes founded the Veterans Day program, which attracted more than 400 practitioners in its early years and has always been known for excellent speakers on important CLE topics. This year’s program will be Nov. 11 at the Somerset Inn in Troy, Mich., and will feature 10 judges from the Sixth Circuit on the faculty. For more information or to register, visit abi.org/events.

			

			MBA Competition Returns to Wharton

				The 12th Annual Corporate Restructuring Competition returns to The Wharton School at the University of Pennsylvania in Philadephia on Nov. 6. Top students from the nation’s leading MBA programs will compete in a case competition for the right to inscribe their school’s name on the Bettina M. Whyte Trophy. Students have a week to prepare their solutions for a struggling company and make presentations before panels of senior restructuring professionals who serve as judges. Cash prizes are funded by ABI’s Anthony H.N. Schnelling Endowment Fund.

				The competition is held in conjunction with the 12th Annual Complex Financial Restructuring Program, which will be held the day before at Wharton. This program presents a case study from varying stakeholder perspectives — management, company board and professional — with a stellar faculty presenting. The day-long event, co-sponsored by the Philadelphia chapter of the Turnaround Management Association, concludes with a networking dinner for the area’s restructuring community. This year’s dinner keynote is Judge Marjorie Rendell of the U.S. Court of Appeals for the Third Circuit. Join dozens of firms from the area in support of these great events. For more information, visit abi.org/events.

			 

			Third Edition of General Assignments Book Now Available in ABI Bookstore

				The newest publication available in the ABI Bookstore is the third edition of General Assignments for the Benefit of Creditors: The ABCs of ABCs, written by former ABI President Geoffrey L. Berman (Development Specialists, Inc.; Los Angeles) and edited by David Gould (Horgan, Rosen, Beckham & Coren LLP; Calabasas, Calif.). As Mr. Berman states in the book, “A general assignment provides a means of liquidating the assets of a debtor in an orderly, controlled manner. While some may believe that a general assignment is a form of reorganization, in actuality a general assignment is a vehicle used for the sale or liquidation of a business. It is not used to financially rehabilitate or ‘turn the business around.’” This revised edition includes changes to state statutes in Florida and Minnesota, as well as recent cases involving arbitration clauses in contracts. It offers guidance to both debtor and creditor lawyers, as well as to creditor professionals facing the prospect of a state law liquidation, and includes 30 pages of sample forms and checklists. 

				General Assignments for the Benefit of Creditors is now available for pre-order at abi.org/bookstore; be sure to log into the ABI website first to take advantage of the discounted member pricing.

			

			CARE Corner

				The Credit Abuse Resistance Education (CARE) Program has had a busy summer. The CARE Greater Washington Chapter partnered with the Financial Literacy Organization for Women and Girls (FLOW) to make CARE presentations at its summer youth financial literacy camp: “How to Handle Your Money Like a Pro: What Every Teen Should Know About Credit and Debt.” CARE volunteers also made presentations at public libraries throughout Montgomery County, Md., during the month of July. Thanks go to our CARE Greater Washington Chapter volunteers and all our CARE volunteers across the country for taking time out of their summer to make CARE presentations.

				As we enter the last quarter of the year, CARE will be on the road promoting the program and recruiting volunteers at the following ABI events: the Southwest Bankruptcy Conference, the Midwestern Bankruptcy Institute and the Winter Leadership Conference. CARE will also have a booth at the National Conference of Bankruptcy Judges’ Annual Conference on Sept. 27-30 in Miami and the ABI/Georgetown University Law Center’s Views from the Bench program on Oct. 9 in Washington D.C. If you are attending any of these events, please stop by the CARE booth to get information on how to start a CARE program in your area. 

				CARE is also co-hosting a Financial Literacy Summit on Oct. 22 at the Four Seasons Resort and Club Dallas at Las Colinas in partnership with the State Bar of Texas Bankruptcy Law Section. The summit will feature an informative skill-building session focused on Texas-based financial literacy programs and student loan debt. For more information and/or to register, visit care4yourfuture.org. Hope to see you there! 

				Finally, the CARE Volunteer of the Year Award will be presented at the ABI Winter Leadership Conference in Phoenix. You can submit your nominations to care4yourfuture.org/VOTY; nominations must be received by Nov. 1 in order to be eligible.  

				The CARE program is administered with the support of ABI, a national partner of the Jump$tart Coalition for Personal Financial Literacy. For more information, visit care4yourfuture.org. You can reach CARE Executive Director Anna Flores at aflores@care4yourfuture.org or CARE Program Assistant Charles Bowles at cbowles@care4yourfuture.org.

			

			ABI Endowment Fund Update

			Event Recaps

				A special thanks to Robert P. Reynolds (Reynolds, Reynolds & Little, LLC; Tuscaloosa, Ala.) and Jerry M. Markowitz (Markowitz, Ringel, Trusty + Hartog, P.A.; Miami) for organizing and sponsoring an Endowment Reception for higher-level Endowment donors during the Southeast Bankruptcy Workshop in late July. In 2013, the Southeast Conference Advisory Board distinguished itself by achieving100 percent participation by its members. They have repeated this feat over the past three years and have also held very successful silent auctions annually. ABI thanks the following donors and participants:

				Donors: C.R. “Chip” Bowles (Bingham Greenebaum Doll LLP; Louisville, Ky.), Diane P. Furr (Poyner Spruill LLP; Charlotte, N.C.), Elizabeth A. Green (BakerHostetler; Orlando, Fla.), Jeffrey J. Hartley (Helmsing, Leach, Herlong, Newman & Rouse, PC; Mobile, Ala.), Kristina M. Johnson (Jones Walker; Jackson, Miss.), Soneet R. Kapila (KapilaMukamal, LLP; Fort Lauderdale, Fla.), Jennifer B. Kimble (Rumberger, Kirk & Caldwell, P.A.; Birmingham, Ala.), Hon. Margaret A, Mahoney (U.S. Bankruptcy Court (S.D. Ala.); Daphne), Jerry M. Markowitz (Markowitz, Ringel, Trusty + Hartog, P.A; Miami), Mason Law Firm LLC (Alexander City, Ala.), Jennifer M. McLemore (Christian & Barton, LLP; Richmond, Va.), Patricia A. Redmond (Stearns, Weaver, Miller, Weissler, Alhadeff & Sitterson, P.A.; Miami), Robert P. Reynolds (Reynolds, Reynolds & Little, LLC; Tuscaloosa, Ala.), Reynolds & Mason LLC (Lanett, Ala.), Ritz-Carlton (Amelia Island, Fla.), Henry Clay Shelton, III (Adams and Reese LLP; Memphis, Tenn.) and David A. Wender (Alston & Bird LLP; Atlanta).

				Participants: Stephenie Biernacki Anthony (Anthony & Partners, LLC; Tampa, Fla.), Todd M. Boudreaux (Shepard, Plunkett, Hamilton, & Boudreaux, LLP; Evans, Ga.), Kyle A. Brannon (Nexsen Pruet, PLLC; Columbia, S.C.), John Milton Cummings (Moore Colson; Atlanta), J. Ted Donovan (Goldberg Weprin Finkel Goldstein LLP; New York), Jane Harris Downey (Moore Taylor Law Firm; West Columbia, S.C.), Brian K. Gart (Gordian Group, LLC; New York), Elizabeth A. Green (BakerHostetler; Orlando, Fla.), Hon. Laurel Myerson Isicoff (U.S. Bankruptcy Court (S.D. Fla.); Miami), Soneet R. Kapila (KapilaMukamal, LLP; Fort Lauderdale, Fla.), Jerry M. Markowitz (Markowitz, Ringel, Trusty + Hartog, P.A; Miami), R. Stephen McNeill (Potter Anderson & Corroon LLP; Wilmington, Del.), Keith M. Northern (Qorval LLC; Naples, Fla.), Robert P. Reynolds (Reynolds, Reynolds & Little, LLC; Tuscaloosa, Ala.), Henry Clay Shelton, III (Adams and Reese LLP; Memphis, Tenn.), Nancy J. Whaley (Office of Nancy J. Whaley, Standing Chapter 13 Trustee; Atlanta), Maria N. Yip (Yip Associates; Miami) and Constance L. Young (Womble Carlyle Sandridge & Rice, LLP; Charlotte, N.C.).

			

			Upcoming Events

				Sept. 24: The Tenth Annual Golf and Tennis Outing with the New York Institute of Credit will be held at the Montammy Country Club in Alpine, N.J. Learn more at instituteofcredit.org/Events/092415.html.

				Nov. 19: Join the ABI Mid-Atlantic Region Endowment Fund Committee for a multi-course wine-pairing dinner featuring the wines of Le Cadeau Vineyard in Oregon. The event will be held at Domaine Hudson in Wilmington, Del. Thanks go to our event sponsors, Gavin/Solmonese LLC and Polsinelli. 

				Dec. 3-5: Give and get noticed at ABI’s Winter Leadership Conference! ABI members who pledge or contribute at or above the Sustaining Member level ($2,000 and up) will be recognized at the Friday luncheon and during the Casino Night event on Saturday evening. Proceeds from this event benefit the ABI Endowment Fund. Learn more or register at abiwlc.org.

				If you are interested in sponsoring these or other Endowment-related events, contact ABI Marketing Manager Sharisa L. Sloan at (703) 739-0800 or ssloan@abiworld.org for more information.

			

			Participate in the 2015 Combined Federal Campaign

				Contributions to the Anthony H.N. Schnelling Endowment Fund are tax-deductible. ABI is a 501(c)(3) tax-exempt organization. If you have been considering making a donation to the Endowment Fund, you may benefit by making your contribution to Combined Federal Campaign #11391. Your funds will be used to support research and education on insolvency. Please consider contributing during the current campaign season (Sept. 1-Dec. 15). For more information, contact ABI Chief Financial Officer Kathy Sheehan at (703) 739-0800 or ksheehan@abiworld.org for more information.

			

			New Endowment Donors Recognized

			30th Anniversary Circle: Patricia A. Redmond

				Stearns, Weaver, Miller, Weissler, Alhadeff & Sitterson, P.A.

			Leadership Club: Kimberly A. Brown

				Landis Rath & Cobb LLP

			Leadership Club: Ericka F. Johnson

				Womble Carlyle Sandridge & Rice, LLP

			Leadership Club: James E. Van Horn

				McGuireWoods LLP

			

			Levels of Support for the ABI Endowment

			Millennium Level		$50,000+ 

			30th Anniversary Circle		$30,000-$49,999

			Century Council Member	$25,000-$29,999

			Visionary Member		$20,000-$24,999

			Legacy Member		$15,000-$19,999

			Lifetime Member		$10,000-$14,999

			Benefactor			$5,000-$9,999

			Sustaining Member		$2,000-$4,999

			Leadership Club		$1,000-$1,999

			Donor				$100-$999

			Donate online at abi.org/endowment. Donations are tax-deductible and can be paid over five years. Call (703) 739-0800 for more information.  abi

		

	
		
			ABI Board Directory

			Executive Committee Members

			Chairman

				Patricia A. Redmond

				Stearns, Weaver, Miller, Weissler, Alhadeff

				& Sitterson, PA; Miami 

			Immediate Past President

				Brian L. Shaw

				Shaw Fishman Glantz & Towbin LLC; Chicago

			President

				James Patrick Shea

				Armstrong Teasdale LLP; Las Vegas

			President-Elect

				Jeffrey N. Pomerantz

				Pachulski Stang Ziehl & Jones LLP; Los Angeles

			Vice President-Publications

				Alane A. Becket

				Becket & Lee, LLP; Malvern, Pa.

			Vice President-Development

				Edward T. Gavin

				Gavin/Solmonese LLC; Wilmington, Del.

			Vice President-Education

				Douglas E. Deutsch

				Chadbourne & Parke LLP; New York

			Vice President-Research Grants

				Prof. Nancy B. Rapoport

				UNLV William S. Boyd School of Law; Las Vegas

			Vice President-International Affairs

				Ronald J. Silverman

				Hogan Lovells US LLP; New York

			Vice President-Communication & Information Technology

				Deborah L. Thorne

				Barnes & Thornburg LLP; Chicago

			Vice President-Membership

				R. Scott Williams

				Rumberger, Kirk & Caldwell

				Birmingham, Ala.

			Secretary

				Hon. Dennis R. Dow

				U.S. Bankruptcy Court (W.D. Mo.); Kansas City

			Treasurer

				John Tittle, Jr.

				Tittle Advisory Group, Inc.; Irving, Texas

			

			

			At-Large Members

			Hon. Barbara J. Houser

				U.S. Bankruptcy Court (N.D. Tex.); Dallas

			Douglas L. Lutz

				Frost Brown Todd LLC; Cincinnati

			

			Damian S. Schaible

				Davis Polk & Wardwell LLP; New York

			Hon. Eugene R. Wedoff

				U.S. Bankruptcy Court (N.D. Ill.); Chicago

			Board Members

			Derek C. Abbott

				Morris, Nichols, Arsht & Tunnell LLP; Wilmington, Del.

			Corinne Ball

				Jones Day; New York

			Hon. Martin R. Barash

				U.S. Bankruptcy Court (C.D. Cal.); Woodland Hills 

			Lisa G. Beckerman

				Akin Gump Strauss Hauer & Feld LLP; New York

			Michael L. Bernstein

				Arnold & Porter LLP; Washington, D.C.

			Hon. Kevin J. Carey

				U.S. Bankruptcy Court (D. Del.); Wilmington

			Kathryn A. Coleman

				Hughes Hubbard & Reed LLP; New York

			Paul H. Deutch

				Rust Omni; New York

			Hon. Mary Grace Diehl

				U.S. Bankruptcy Court (N.D. Ga.); Atlanta

			Daniel F. Dooley

				MorrisAnderson; Chicago

			Hon. Michael A. Fagone

				U.S. Bankruptcy Court (D. Me.); Portland

			Tinamarie Feil

				BMC Group, Inc.; New York

			Hon. Robert E. Gerber

				U.S. Bankruptcy Court (S.D.N.Y.); New York

			Jay M. Goffman

				Skadden, Arps, Slate, Meagher & Flom LLP

				New York

			Lisa Sommers Gretchko

				Howard & Howard; Royal Oak, Mich.

			Michelle M. Harner

				University of Maryland School of Law; Baltimore

			Hon. Bruce A. Harwood

				U.S. Bankruptcy Court (D. N.H.); Manchester 

			William H. Henrich

				Getzler Henrich & Associates LLC; New York

			Thomas M. Horan

				Womble Carlyle Sandridge & Rice, LLP

				Wilmington, Del.

			Hon. Laurel Myerson Isicoff

				U.S. Bankruptcy Court (S.D. Fla.); Miami 

			Eve H. Karasik

				Levene, Neale, Bender, Yoo & Brill L.L.P.; Los Angeles

			Teresa C. Kohl

				SSG Capital Advisors, LLC; New York

			David R. Kuney

				Whiteford Taylor Preston, LLP; Washington, D.C.

			Richard S. Lauter

				Freeborn & Peters LLP; Chicago

			Franklind Davis Lea

				Tactical Financial Consulting, LLC; Alpharetta, Ga.

			David P. Leibowitz

				Lakelaw; Chicago

			Prof. Lois R. Lupica

				University of Maine School of Law; Portland, Maine

			Mark M. Maloney

				King & Spalding; Atlanta

			Jerry M. Markowitz

				Markowitz, Ringel, Trusty + Hartog, PA; Miami

			Lorenzo Mendizabal

				New York

			Thomas A. Morrow

				AlixPartners LLP; Southfield, Mich.

			Hon. C. Ray Mullins

				U.S. Bankruptcy Court (N.D. Ga.); Atlanta

			Nina M. Parker

				Parker & Associates; Winchester, Mass.

			Hon. Pamela Pepper

				U.S. District Court (E.D. Wis.); Milwaukee

			Nancy A. Peterman

				Greenberg Traurig, LLP; Chicago

			Robert P. Reynolds

				Reynolds, Reynolds & Little, LLC; Tuscaloosa, Ala.

			Mitchell Ryan

				Donlin, Recano & Company, Inc.; Orange, Calif.

			Glenn E. Siegel

				Morgan Lewis & Bockius LLP; New York

			Kelly Beaudin Stapleton

				Alvarez & Marsal; New York

			Mark G. Stingley

				Bryan Cave LLP; Kansas City, Mo.

			Annerose Tashiro

				Schultze & Braun GmbH & Co. KG; Achern, Germany

			Ralph S. Tuliano

				Mesirow Financial Consulting, LLC; New York

			Risa Lynn Wolf-Smith

				Holland & Hart LLP; Denver

			__________

			Samuel J. Gerdano

				Executive Director; Alexandria, Va.

			ABI Past Presidents

			2014-15: Brian L. Shaw

			2013-14  Patricia A. Redmond 

			2012-13: James T. Markus

			2011-12: Geoffrey L. Berman

			2010-11: Melissa Kibler Knoll

			2009-10: Robert J. Keach

			2008-09: John W. Ames

			2007-08: Reginald W. Jackson

			2006-07: Hon. Wesley W. Steen

			2005-06: John D. Penn

			2004-05: Michael P. Richman

			2003-04: Bettina M. Whyte

			2002-03: Andrew W. Caine

			2001-02: Richardo I. Kilpatrick

			2000-01: Keith J. Shapiro

			1999-2000: Ford Elsaesser

			1998-99: Deborah D. Williamson

			1997-98: Robert M. Fishman

			1996-97: Robert M. Zinman

			1994-96: Robin E. Phelan

			1991-94: Robert E. Feidler

			1989-91: Hon. William L. Norton, Jr.

			1987-89: Richard A. Gitlin

			1982-87: L.E. Creel III
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